
PL1AL INSTI~uTIONS : A~ricultural products proauced b) convict 
labor can be shi pped to another s~a~e for 
use by that state . 

FlLE 
October 6• 1944 

Department of Penal Institutions 
Jefferson City , Mi s souri 

\ ttontion: 11.1' . K . Autenrieth 

Gentlo~en: 

~ 

ee have your ~otter of the 3d 1n which you submit 
t he following request for an opinion: 

"Will you plea3e advise me whether or not 
t he Depart~nt of Penal Institutiona . 
S t ate of Ki asouri , ls lawfully per mi t t ed 
to ship a carload of Green Benns to the 
Department of Public ~elfare , State of 
Ohio? 

"Also, 1!' suc:1. shipment is permitted, ia 
it neces s ar y to mark each carton or con­
tainer? There will be appro~ate1y 
1600 c~rtons. 

"v;e refer you to the \Shurs t - SUllUlers .\ot 
of 1940 (54 Stat . 1134} , as ncended . 
July 9• 1941, (55 Stat . 581} . which beca~e 
effective as of Oct ober 14 , 1941, Also 
tho J~shurst-Sumners Act of 1935 (49 Stat . 
494) ." 

In conversa tion wit.-l you ovor the to1dphone wo were 
further advised t hat t he be nn..a proposed t o be shi pped are cu .. I.ed 
r;roen beans . 

The so- called Ashurs t-Sumners Act, ··refor r d to 1n 
your letter, now appears in 18 u.s .CA. Section 396a, found 
at page 135 or said vo1umno, r eads ns follows : 
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nv;hoever s hall knowingl y transport or 
knowingl y cause t o be trans ported in 
interstate commerce, in any manner or by 
any means whatsoever, or aid or a ssist, 
lDlowingly, in ob taining transportation 
for or i n transporting any goods, v,-aro• ~ 
and merchandise manufactured, produced , 
or mined , wholly or in part by convicts 
or prinoners (except convict s or prisoners 
on parole or probation) or i n any penal 
or r eformatory institution, f r om one state , 
Territory, Puerto Rico, Virgin Islands, 
or Uis t rict of the United s tates, or place 
nonc ontiguous but subject to the jurisdic­
tion thereof , or f rom any foreign country, 
into any State , Territory , Puerto Rico, 
Virgin Islands , or Lis t r1ct of the United 
States, or place nonconti guous but subj6ct 
to the juris diction thereo£, shall be 
punished by a fine of not more than $1 , 000 
or by l mprisonment of not more than one year, 
or both: Provided, that nothi ng herein 
shall apply t o commodities manufactured in 
Federal or District of Columbia penal and 
correctional institutions for use by the 
Fodera~ Government or tho District of 
Columbia Government or to commodities 
manufactured in any s tate pen~l or cor­
r ectional institution for use by any other 
State, or States , or political su0d1v1siona 
t hereof; to parts for t he repair of farm 
mach inery; or to agricultural commodities: 
Provided further, t hat this sec tion shall 
go i nto effect one ye ar after its approval 
by t he Prosident . " 

It will be seen by reading t he above statute that in 
order for you to be allowed to ship t he gr oan beans t o the 
Departmen t of Public r elfare of the State of Ohio, t hey must 
f irst come within t he proviso which exempts certain c ommod1t1ea 
.fr om the operation of said aet . They must be either "connnodities 
manufactured i n any State penal or c orrec tional institution for 
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use by any other State, or s tates, or political subdivisions 
thereof' , " or tne:/ wus t be :~agricultural co:n:.nodities . " Our 
view is that they are not manufactured co~oditiea. In City 
of Memphis vs . St . Louis and S . F . R . Co ,, 183 Fed . 529 , 538, 
will be found a collection of definitions by tho various courta 
of what constitutes r.umufactur1ng and manufactured nrticl ea . 
Tho g int of all of said defini tions is t hat " manufacture" 
i mplies t he production of some new article by the application 
of skill and labor to raw materials . So long as the article 
upon which skill and labor bas been appl ied r oa ains the same 
artic le as it was before , then no manufacturing has been done . 
llll.CilSrous instances are pointed out in said decision of pro­
cessln6 or other handlL~s of articles which ao not amount ·to 
manufacturing. For instance, tho cutting of' natural ico ihto 
p ieces of a convenient size for rJll1dling and storing the pioces 
so cut i n a building , ha.s been hold not to be manufacturing . 
Likewise , t he roas ting , mixing and grindinG of coffoe has been 
held not to be manufacturing. These and other exampl oa were 
pointed out in the foregoing cna o , and upon authority of such 
definitions t .. l.O co\4 .. t i n that case held that the operatior.. of 
a cotton press so as to co:::tpress, robind and recover origi nal 
bales of cotton so as to c~e the form, siz3 ~1d condition 
of the bales to make them moro convenient for t ranoporta tion, 
was no~ t~ufac~uring . In viow ot·tho foregoing hol d ln3s we 
t hink that tho c~~inb of beans is not ~~anufncturing process 
and that the canned beans arc not a mnnufacturod co . .1 .odity. 
Af t er canning, they are still boans and have not boon changed 
i n t o any new articl e or product . 

~ne next question to deter~e is whether green oeans 
are an agricultural product . Of this we think there can be 
little doubt, c ince t hey are a d iroct 9roduct ot the soil. A 
definitio.~-1 of tho term, "agr!cu.ltural co .. uoditio:J, " is found 
in the ca.so of In re ~lodgers, 279 11 . .. • 800, 802 , in the f'ollow­
ing lan..;uago: 

" Tho first question for our consideration 
is: ~t is meant by agricultural co:n­
modi tie a? 

11In the c ase of ..)!strict of Columbia v . 
Oyster, 4 ~ackey 285, 15 D. c. 285 , 54 
Am. Rep . 275 , 1n the body of tho opinion 
tho court aaid {page 286) : 



Depar~ent of Ponal Institutions 
Attention: 1·r. -~ · .\u tenrL~th - 4- Oct . 6, 1944 

"'But the co.nmon p .... rlanco .of' tho coun­
try, and tho co:ll!lon practice of the 
count r y , have been to consider all those 
thln~a as farnin3 proJucts or agricul­
tural prociucts wnich had tho situs of 
t holr proauction u~on tho farm, and which 
werll orought into ~ ondlt-ion for the usos 
of' society by the l abor of those engaged 
1n agricultural pursuits , as contra­
disti~hed f r om manufacturing or other 
inJustrlal pursuits . '" 

Section 396b (18 u.s .c.A. ) forbids tho transportation 
or procurll\j of "~;r:lLlsportatio .. 1 o1 any ~oods , wares and merchan­
dise produced \1holly or in part by c onvict labor into any state 
"where said goods , wares and merchandise aro intended by any 
persor. interoatoL thoroin to be rocoivod, possessed , sold, or 
in any m~er used, either i n the oriGinal package or otherwise 
i n viol~tio ... 1 o£ nny l aw ·o:: such z tate * {} *•" ':e ho.ve oxam1nad 
t he statutes of tho State of Ohio and no do not find any statute 
of that State which .forbids the use of articles mnnufacturod or 
proaucod by convict labor by the state or its political sub­
divisions . Ohio doos have a statute which rogulros tho marking 
or labeling o~ sa1d articles bafo~e bo1n8 offered for snle, 
but in your case the articles ~111 not be offered for sale, ~nd 
hone~ you could not be charged with knowing that tho articles 
aro to be sol d or used i n violation of the Ohio statute . There­
f oro , Joction 396b, supra, will not prevent you fro.a shlpping 
tho gr aon beans to t ho Dopar~ont of ?u~lic el£are of the 
State of Ohio . 

fa ction 396c (18 u.s .c.A. ) ~rovidos as follows: 

"All paclmgos c cnta inin..; any 3ood.s, '~"~~'ares ,< 
and merchandise manufactured , produced, or 
mined w_1ol~y o~ ln part by convicts or 
prlsoners , except c onvicts or prisonars 
on p~olo or prooatlon, or in nn3 penal or 
refor~atory institution, when shipped or 
transported in i nterstate or .fore1~ co;n­
morce shall be plainly and clearly marked, 
ao that tho nrune and address of tho shipper, 
tho nruno and address of the c onsignee , tho 
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:1a turo of tho c .. .t1tenta , and t he no.l!le and 
locnti~~ o~ t:~ penal or r form3tory in­
stitution whero pro~ucou wholly or 1n part 
ma~ be readil y ascertained on an 1nspoc ­
t1o 1 of t :'1e outolde of such pac~e . " 

J. he l atter aoction clearl y req11iraa that you mar~c all packages 
c ontaining arti c l et proa.uc Jd wh ol l y or in part by convic t l abor 
oofore s _lipp i n0 tho~ in i llt 3rstato co.:unerce . Thor foro , i t will 
be necessary ~or you t o mark tho packo..;;os conta1n1n; tho gr ... en 
beans in quootlon, in accor~anco 1 ith t:ne provis ions of Sec tion 
396c, supra . 

• 

Concl us i on 

It is , therof oro , tile opinion of thia O..L'fice that you 
can ship a carlonrl oi' ca..."l.ned -;roen boans pr<A:uced b J convi.ct 
lnbor in the Ltato of Missouri to the Department of Public 
\,e lfo.ra o~ t..i'l.e s tate of Ohio, but that it will be n3c:>saary 
t hat· you mark tho po.cka.gc& co~~.taining s aid beans i n ac-..ordance 
wi t h Section 396c (18 u.s .c.A. ). 

Res pe c t full y s uo.mi tted, 

H.t>,..ffiY H. KAY 
As s i stnnt Attor ney Goneral 

VAIL ... C • THU,lLO 
( .cttng) Attorney General 

HHK: EG 


