GUADIANS: Parents of minor children under fourteen years of age
may walve their rights as natural guardians, and a
guardian of the person and estates of such children
may be appointed by the Probate Court.
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I.lss Hope 'ray

drd Uificer, 'AAC

Army .locruiting Station
rost Offlceo oullding
vape Girardsau, lilssourl

Dear Jilss "ray!

The .ttornsy-General vishes to acknowled:i e rccelpt
of jour letter of 4pril 23, 1943, requesting an opinlon of
this Uepartiient, Your letter roadc as follovsg

"A proble: has co.e up in the "AAC on
vhleh I would llke your opinione

"one of the quallfications for joining
the .omins Army Auxillary Corps 1s that
if a irl has a child under the apge of
14, sho muat give legal custody of the
child to someono clse, Ve are wondering
1{ thers is a distinction between legal
custody and adoptlion. llost ;;irls do not
vant to let someons clse adopt thelr
child, out they are willing to give the
custody of the chlld while thoy are in
the Corps or for the perlod of the dura-
tion of tho war plus not to sxceed eix
monthe,.

"In order to swear the ;irl into tho
Corps we must have a court oxrdor cshowing
that legal custody of thu child has bsen
granted to someonc elsee liould 1t bpo
poselble to obtdr a court order siving
logal custody for an indefinite pericd
of' tlmne?



Hi.s Hopo "ray -2- April 26, 1943

"Any information you are able to glve
us on the above would be greatly appro-
clated by this office, and you will be
doing the rocruiting service a great
favor, o

'@ interpret your inquiry as a request for this
Departuent to sugest or recomuend some manner in vhich the
problem set out in your letter may be met, Under the statutes
applicable to probate matters 1In this ctate, the parents are
the natural guardians of their minor children and without any
court proceeding or other action whatever they have legal
custody over the person of such children and also have control
of the estates, if any, of these childrsn, Such relationship
is provided for 1In Section 375, ilevised Statutes of liissourl
for 1939, whlch prescribes the following:

"In all cases not othervl se provided

for by lavw, the father and mother, with
equal powers, rights and dutles, while
living, and in case of the death of either
parent, the survivor, or vhen there shall
be no lawful father, then the mothsern, 1if
living, shall be the natural guaraian

and curator of their children, and have
the custody and care of thelr persons,
education and estate:s; and when such
estate is not derived from the parents
acting as guardian and curator, such
parents shall give security and account

as other guardians and curators, and if
such parents shall refuse or noglect to
glve such bond the probate court, or

judge in vacation, shall appoing some
competent perscn as curator to take charge
of and manage such property. The parents
of such minor child or childron acting as
such natural guardian and curator shall e
entitled tc receive and collect the earn-
ings of such minors, until they reach thelr
majority, and be liable for their support
to the extent of -uch earnings; Provided,
that thils law shel 1 not be so construed as
to exempt the father of such minors from
liability for the support of his children.”



:lu; llope liray -S- aprll 26, 1943

Therae ara other statutces in thie “tate viileh pro-
vide for tho appointaent ¢f suardlang «or mino s under the
aso of lourteen joars, where 1t i: shovn that such child's
paronts or parcnt 1s Incompetent or unfit for the duties of
suardianshlpe ‘uch procedurs is specified in Section 378,
Ke Lie liCe 1939, vhich provides as followss

"If a «alnor have no pareont living, or
tne parents bs aujudged Incopstent

cr unfit for tuoc dutlecs of guardian-
ship, tlie prcoate cocurt, or judge or
clork therocof in vacatlon, subject to
tae condirmation or rejection of saild
court of the county of the mlnor's
domiecile, or 1if tho alnor have no domie
cile in this staie, then the prudate
court, or jud;o taerccfi: in vacatlion,
tne county vhere the minor may at the
tlue be actually rosiding, shall appoint
guardians to suci ainors under tae a;ie of
fourtoen years, and admit thosc above
that age to ciwose guardians for them=-
selves, subjeet to the approval oi' the
court at its next terma thorealfter. Un=
fitness or incompetaney of par:nts,
after ten days' notice to the parents,
snall b2 doclded in the prooate court
by the judge thoersof, or vy a jury, if
one be de..anded.”

As can be scen from this soctlon of the statute, the
macalnery 1s sot up for ths appuintment of a guardlan for minors
in certain instancos, out we feel that the status of "natural
sguardlian® on the part of the parents of minors is a "right or
privilege." In other vords, they not only have the right or
privilege to act as the natural juardlans of their minor child=-
ren, out we thinlkt thsy further have the rignht or privilege to
wailve such "elatlunshlp, if they so dusire. This constructiocn
of the law is bLorno out oy a statewont found in 28 Corpus Juris,
page 1065, tectlion 22, vhileh is as follows:

"A genoral guardlan camiot ve appolunted for
an lulant viiose natural protcctor 1s living,
unlo.s such natural protector consent to
such appointment,”
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Should our positlon be correct, and il the parents valve
tuelr right to act as natural juardlans, the Provage Court
tihen uas tho power and authorlity to appeint a guardian for
tiio alnor childrone It ic apparent, we think, that Cection
o73, citod supra, should apply th erc the paront or parents

of tihie alnors contend they should remain as natural puardians
out through thelr unritness or incompetency are not capanhle
of so acting, ollowing such reascning, it 1s our opinlon
that parents may walve thelr right or privilege to act as the
natural juardian of tholr minor childron,

If the applicants for your brancnh of service are
reguired to walve their nstursl right of guardlanship over
tiaelr chllaren undor the age of fourteen, thon it appears to
us that they provably vill also be compelled to vailve any
rights to control the ostate, and sducation of such childrene
Thereofore, tho procedurc as cutlined in Scction 393, Re Se
i.0e 123U, must be follcoved, This section and also the
succeedln;; Section 394, provide the following:

(393)

"ivory apoointmpent of a guardian or
curator shall speclify vhethir 1t ve

of thie psrson of his vard or of his
estate, or of his person and osstate;

and a8 copy of tae order of such appolinte
aent, duly certificd undor the scal of
thwe prooate ecourt, shall be prima rfacie
evidonce of tus facts therein cstat

in all courts of lav in this state."

(594)

"The guardian of the pserscn, vhother
natural or legal, shall be entitied to

tho chargo, custody and contrcl of the
person of his vard, and the care of

his education, support and ualntenance;
tihe curator shall have the carc and
managemnent of the ostate of the minor,
subject tc the superintonding cuntrol

of the court; and the puardian of the nerson
and ostate of the ulnor shall have sl 1l the
powvers and porforma all tne dutioes voth of
a uasdian of tie person and a curatore"
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Consequently, if a parent waives the right toc act
as natural guardian and the Probate Court contemplates and
intends to appoint a guardian for any children of such parent,
then when application for guardianship 1s requested, it should
be specified that guardlanship of the "perzon and of the
estate” of the minor is doslirsed, Thus, the guardian appcinted
is then placed in the same position as was the parent or
natural guardian.

Refoerring agaln to Section 378, R. -. l0oe. 1239,
supra, we find that the Probate Vourt has authority to sppoint
a guardian in certain instances. We also feel that such
court nas powor to g point such guardian where the paronts
waive their right as natural guardians, Section 397, R. Se lMos
1939, speaks of an applicant for appointment as guardian and
what such applicant must do. \s we have said before, the
statutes, in our opinion, are mesant to apply where the parent
or parents are contesting their removal as natural guardians,
lHowever, since our theory is that parents have the right to
waive their natural right of guardlanship, it necessarily
follows that if such is done, the gppoeintment must conform to
the statutss referring to the removal by the parents for cause,
Therefore, if an applicant for entrance to the WAAC appears in
court and waives her right as natural guardian of her children
under the age of fourtesn, thers are two ways in which to
proceed, The court on its own volition may then appoint a
guardian or there may be filed an application similar to the
one raoferred to in Section 377, Re 5. Hoe 1939, clted above,
“hen the order 1s made by the Probate Court, which is a court
of record, the logal custody of the person and also control
of the estate is then vested in the guardian appointed by the
court, Thus, the parent, and in this cass your applicant, 1is
no longer vested with the logal custody of her children.

There 1s a provielon, the same being Section 437,
Re Se Mos 1939, whieh provides that the public administrators
in the various counties shall bes ex officic "public guardians,”
but only in the sense that they shall have control over the
estates of mlnors, under order of the Probate Court, This
obviously vill not allow the public guardian to act in this
instance, since he does not have custody of the person, There-
fare, 1t is necessary that soms other person be appointed,
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It might bDe well to mention the fact that minor
children over the age of fourteen years nhave the privilege
of choosing their own guardim , subject to the approval of
the Probate Court. However, in the case of your applicants,
your requircments only have reference to minors under four-
teen and thus this provision iz of no consequence,

Conclusion

Therefore, it is the opinion of thls Department
that the parents or parent of minor children under the age
of fourteen, may waive their right to act as the natural
guardian thereof and the Precbate Court may appoint a guardian
of the person and the estate ¢f such minor that has the same
powers relative thereto as the parents or natural guardian,

It 1s further the opinion of this Departaent that,
at lesst in this particular instance, the waiver should be

in the form of a written pleading or arfidavit in the Probate
Court, sstting ocut the waiver and the reusons therefor.

Respeetfully submitted,

JOHN S, PHILLIPS
Assistant Lttorney-General

APPROVED:

ROY WCKITTRICK

Attorney-General

JEP:EG



