
DELnrq,uEt~~~ C:4ILDRE.f\T : 1) Section 9 ?0 3, R . S. ~!o . 1939, construed 
concerni ng judge t s authority to tax costs . 
Aeains t whom. · 
2 ) 1f/hen costs 3.re to be paid by the County Court 
pursuant to Sec . 9 ?03 , R . s . ;.,.o . 1939 , Circuit Clk . 
shall fol~ow ~a~e procedure in the colle cti on 

October 29 1943 thereof as used in the r~llec -
' tion of cri~inal costs . 
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Honorable Max R. "Iiley 
Prosecuting Attorney 
DeKalb County 
Maysville , Mi ssouri 

17 
Dear Sir: 

We are in receipt or your opinion request or 
October 26 , which request reads as follows: 

"I am requesting an oninion from your office 
in regard to costs 1h Juvenile Court. I rind 
that Secti on 9703 Revised Statutes ot Mi ssouri 
193g provides that costs may be ass essed against 
the petitioner , prosecuting witness or others 
interested in the oaso. It fUrther provides 
that it the costs are not collected from these 
sources that they may be collected from the 
county. 

•'I am asking your office tor an opinion as to 
whether a regular cost bill made out by the 
Circuit Clerk and approved by the Circuit Judge 
and Prosecuting Attorney should not be paid by 
the County Court when properly made out and pre­
sen t ed to them. 

"I do not think that it is fair tor the costs 
to be assess ed a gainst the petitioner or others. 
Juvenile Delinquency is on the increase in the 
country districts as well as the citie s and they 
should be taken care or, but you cannot expect 
officers not on a salary to assi s t in investiga­
tions nnd other duties preparatory to bringing 
the j uVeniles into court." 

We presume that in this request you intend to ask 
two que.stions muinly: 

1} Does the judge in a proceeding held in ao­
oordance with Section 9703, R. s. Mo. 1939, have 
a rignt to adjudge the costs aga inst the county 
or must he in every case adjudge the oo$ts against 
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some individual, petitioner or otherwise. 

2) What sections o-r the Statutes g>vern 
the method o-r collecting costs it t he county 
is obligated to pay. 

First in considering · question one , we quote the 
pertinent par t or S ection 9703, Supra, controlling this 
opinion which reads as follows: 

"* * *The heariDgs may be conducted in the 
judge ' s chambers or in such other room or 
apa rtment as may ~ provided :tor such cases, 
and as far as practicable such cases s hall 
not be he ard in conjunction with the other 
business or the court . The cost ot the pro­
ceedings maT in the discretion of the court 
be adjudged against the petitioner , or any 
person or persons summoned or appearing , as 
the case may be, and collected, as prov1ded 
by law. All costs not so collected s hall be 
paid by the county . * * *" 

It will be noted from the r eading of the aforesaid 
portion of said s ection that it is provided: 

"* * *The cost o-r the proceedings dy in the 
discre tion of the court be adjudge again~ 
tfie petltloner;-or·any person or persons sum­
moned or appearing, * * *" 

In 25 R. C.L. a t page 768 , we f ind this general 
prine iple or aut hor! tory construction laid down: 

"'l'he word 'may' must be understood to have 
been used in a permissive sense where it is 
expressly coupled with the word ' discretion• 
in such a way as to negative t he possibil ity 
of i t s use in a mandatory sense . " 

(Valentine's Law Dictionary, p . 80 • • ) 

Therefore, we must conclude that the legislature 
intended when they used the words "may in the discretion or 
the courts" that the trial judge if he saw fit could adjudge 
that the petitioner or a ny person or persons summoned or ap­
pear ing in the hearing before hila should p ay the costs of such 
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hearing . We shall next consider m a t provision is made in 
the section in a situation where the tria l judge did not 1.n 
hi s d iscretion adjudge the costs. Turni.Dg to the section we 
find t his sen tence: 

"All co sts not so collected shall be paid 
by t h e county . " 

It is significant to note that the sentence starts 
"all cos ts" and further, the r e is contained in t he sentence the 
'WOrd "shall" whereas in the f irst quoted pert of the section 
which we have just r e f erred to , the l egislature used the words 
"may in the discretion of the courts" . Turning to the defini­
tion ot the word "shall" we quote from the Ca se of St ate ex rel . 
McKi t trick, J'-t t orney-General Ts. Wymore, 119 s . ''1 . (2d) , page 
941• l . c . 944, pa ragr aph 7 : 

"* * *on r eading t he art i cle it wi l l be 
noted tha t the wor ds ' my' and 'shall' are 
us ed many t i me s in t he sever a l sections . 
They were us ed a dvisedly and must be given 
their usua l and ordina ry mean i ns . It is 
t he genera l rule t ha t in statutes t he word 
' may' is permiss ive on.l y , and wo rd 'shall' 
1• mandatory.* * *" 
Fr om the r eading of the ca s e supr a ; together with 

t he definition quo t ed from 25 R. c. L . Supra, we mus t conclude 
tha t t he legisl a ture intended t hat lx> t h the word "may" a nd the 
word " shall" shoul d be given their usual and ordina ry meaning . 
Therefore, it is our view that if a trial judge adjudges that 
the eosts s hall be pai d by the petitioner or a ny person or per­
sons sUDmOned or appear ing a t t he hearing a nd s uch costs so a d­
j udged cannot b.e coll ected f rom s uch persons , t hen such costs 
or the p!irt t hat caD!lot be colle ct ed shall be pa id by the county 
tor as point ed out heretofore, the s t a tutes makes a provision 
t hat: 

ttAll costs not so coll e cted shall be paid by 
t he co unty . " 

Further, it is our rtew t ha t if the trial judge in his discretion 
determines t ha t t he costs should be bor ne by t h e county in the 
firs t - i nstance, then he has aut hority i n h i s discretion to so 
adjudge the costs. 
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Now directi ng our att ention to question number 
two, it will be noted f rom· the r eading of Article 10, 
Chapter 56, R. s. Mo. 1 939 , t hat there is not provided a 
statutory procedure f or the collection of costs which a 
county is obligated to pa7 arising out of a hearing under 
the provisions of Section 9703 conta ined in said article 
and chapter. Therefore, we mus t conclude t hat the legisla~ 
ture intended that in such cases the costs should be col­
lected in the s ruae manner a s costs are collected growing 
out of a court proceeding where the county is liable for 
t he costs. Therefore, when we r eview other sta tutes for a 
plan or collection, our attention is drawn to Article 20 , 
Chapter 30, R. s . MO . 1939, which article sets up a plan 
for the collection of costs in criminal cases and which pro­
cedure is uaed nearly daily by the Circuit Clerk and for 
this reason we · deem it sufficient to merely refer to Article 
20, Chapter 30, as the correct procedure for the collection 
of said costs and do not deem it necessary to quote in length 
from the seTeral sections contained therein. 

CONCWSION 

1) The costs in a hearing held pursuant to Section 
9703, R. s . Mo . 1939, may be adjudged by the trial Judge to 
be paid by the petitioner or ot~er person or persons appear­
ing at said hearing. It t or any reason the costs cannot be 
colle cted from such person then said costs shall be paid by 
the county . 

OR 

The trial judge may adjudge that the costs be paid 
by the county in ~ich said proceedings are held. 

2) The proper sta tutory procedure applicable tor 
the collection or costs where the same are to be paid by the 
county is fUlly detailed in Article 20, Chapter 30, R. s . Mo. 
1939. 

APPROVED : 

ROY Mckfl'l'R!Ck 
Attorney-General 

BRC:ir 

Respectfully submitted , 

B. Richards Cree ch 
Assistant At tor ney-General 


