CIRCUIT CLERKS: Not entitled to fee provided by Sec. 717, R. S. 1939;
sald section repealed by House Bill 177 passed by
59th General Assembly.

September 135, 1943

/7 |FLLED

Honorable John V. White

Clerik of the Circult Court and
ix=0f'iclo Hecorder

Vashington Younty

Potosl, Mlssourl

Dear . r., Whites

Under date of Ceptember 8, 1943, you wrote this
office requesting an opinion as followss

"There seems to be a misunderstand-
ing here on the conztruction of Sec,
717 Re 5S¢ 1939, as my offlice is on a
salary basis the County 1s of the
opinion that it would be only a pay-
ment to me and from me back to the
County in this ease, so I would appre-
ciate your opinion on this matter,

Sectlon 717, He S, lioe 1939, referred to in your
letter, 1s as follows:

"The clerk shall receive one dollar
and fifty ccecnts for his services at
each ter. of the court, in complylng
with theé orovisions of the two pre-
ceding sections,.”

The "twu precedlng sectilons" referred to in tection

717 are Section 715, which directs the clerk of the circuilt
court to reglster the attendance and mileage of jurors, and
Section 716, which directs the clerk to isduolnrlp to the jurors
for their attendance and mileage. The fee of {1.50 per term for
these services was flxed by "ection 717 and 1s all *hat the
clerk was permlitted to charge and recelve for such sorvices.
Pord ve Rye. CO., 29 lio. App. 616,
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What 1s now fection 717, Re Ce lOe. 1939, was first
enacted in 1855 (Re. S, 1855, page 911, ‘ec. 16) and was
approved December 5, 1855. At that time the compensation of
the clerk of the c¢ircuit cowrt was upon a fee vasis (k. S.
1855, pages 764, 765 and 766). ince that time the method
of coumpensating the circult clerks has been changed several
times from a fes basls to salary, back to a fee basis, and
then to 2o salary, Vithout setting out all of the changes
and times when they occurred, attention ls callod to the last
two changes. The 57th General Asseubly, in 1933, repealed
the act then in force under which the circuit clerks were pald
a salary, and placed the clerks upon a fee vasls with a fixed
meximum, Laws of 1933, page 369, Thils bill was Committee
Substitute for ~enate Bill 74, In addition to fixing the max-
imun amount of fees which could be retained by the clerks of
the circult courts, it also fixed the fees of the county clerks,
provided that the last United ftates Decennial Cen=us should ve
usaed as the population of the county, provided for deputies
and their pay, and required the clerks to charge, collect and
account for all fees accruing to their ofrfice, except such fees
as were chargeable to their respective countioes,

The 59th General Assembly in 1937 again changed the
method of payingz the circult clerks, Laws of 1937, page 444,
This was House Bill 177, and the provisions of this act are now
fectlions 13408, 15434, 13435, 15436 and 13437, Re . lioe. 1939,
Section 13408, after fixing the compensation to ve pald to the
clerks of the circult courts in the counties falling within the
various population brackets, contains the following:

Wi = #Provided, it shall be the duty of
the cireuit clerk, who is ex officio
recorder of de-ds, to charge and co.lect
for the county in all cases every fee
acerulng to his office as such recorder

of deeds and to which he may be entitled
under the provisions of section 13426

or any other statuge, such clerk amnd ex
officio recorder shall, at the end of each
month, file with the county clerk a report
of all fecs charged and accruing to his
office during such month, together with
the names of persons paying such fees., It
shall be the duty of such circuit clerk
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and ex officlic recorder of deeds, upon
tne Tiling of sald report, to forthwith
pay over to the county treasurer, all
moneys collected Ly him during the

month and required to be shown in such
monthly report as hereilnabove provided,
taking duplicate recelpt therefor, one

of whieh shall be filed with the county
clerk, and every such eircult clerik and
ex officio recorder of deods shal 1 ve
TTaTle on his official Lond for all fees
collected and not accounted for by him,
and pald into the county treasury as here-
in provided: Provided further, that the
clerks of the cirecuit courts shall be
alloved to retain iIn addition tc the sums
allowed in this secticn, all fees earned
b, him in cases of change of venue from
other counties: Provided further, that
untll the expiration of thelr present
teru of office, the persons holding the
office of circult clerk shall be paid the
maximun amount as now provided by law,

in the manner provided Uy this chapter."

Sectlon 13435 provide: that the selarles of the clerks
and deputie:s shall be pald out of the county tressury.

fection 15436 provides as followsg

"It shall be the duty of the elerks of
all cirecult courts to charge and collect
for the county, in all cases, every fee
accruing to their offices under the pro-
vislon of sections 13407, 13409 and 13410,
or any other statute, and if such feos

be not pald vhen dus by the party liable
for the payment, 1t shall be the duty of
the clerk to forthwith 1ssue a fee bill
for same and place such fee bill in the
hands of the sheriff of the proper county,
vho shall forthwith levy same on the per-
sons liable therefor, or their sureties,
as authorized and provided Ly section
13398. “uch clerk shd 1, at the end of
sach month, file with the county clerk a
report of all fees paid and accruing to
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his office during such month, the date

_of accrual to be determined as the date

of the final disposition of the case,
stating the title of the case or on

wvhat account such feses were charged,
together with the name of the persons

who are liable for same, with the names

of all sureties, vwhere security of costs
have uveen requl ed, and which report
shall alsc show what fee billa, Iif any,
have been issued and for vhat fees and
#hen placed in the hands of the sheriff
for collection, and further stating that,
after due &lligence, he has been unabvle

to collect the fees reported unpeid and
wvhich said report shall be verified oy
the affidavit of such clerks. And monthly,
such clerks :shall pay into the county
treasury the amount of all fees collected
oy virtue of his office and every clerk
shaell be liasble on his official tcnd for
all foee collected and not accounted for
oy him as provided by lawe It shall oe
the duty of the county ccurt to examine
such monthly reports and to require of

the prosecuting attomey to enforce pay-
ment of all fees therein shown to ve un-
pald in any manner now or hereafter pro-
vided by law, and, to that end, =uch
prosecuting attornsy shall have suthority,
at any time, to direct the issuance of any
execution or fee bill for costs in any case
in which costs aceruing to the county
arc unpaid.

fectlon 134358, which was in effect at the time of
the enactment of House pBill 17% oy the b9th General \ssemoly,
1s as follows:

"It shall ve the duty of such clerk,
exacutive or ministerial officag within
fifteon days after such order has been
made, to pay into the county treasury the
amount of money sc ordered to be paid,
and take duplicate raeceipts therefor, one
of which he shall file in the office of
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the clerk of the county court, who shall
immediately charge the treasurer with the
anount thereof. I any clerk, executlve
or ministerial officer shall fail to pay
tne amount of money &o ordered to ve pald
into the county treasury, and file the
receal pt therefor, within the said Cifteen
days, the county court shall immediately
cause suit to ve commenced on the offllcial
vond of :such clerk for such amounts of
money, together with Interest, at the rate
of twenty per cent per annum from the end
oi sald fifteen days till paid.”

As previously pointed out, when what 1s now Sectlon
717 as first enacted the clerks of the circult courts received
thelr compensation in the form of fees collscted from litligants
and a few fees from the countles, llke the one provided fa
in Ssction 717, and they are now pald a salary out of the county
treasury. 7The act which placed the clerks of the circuit courts
upon a salary pasls further requires them to collsct and account
for every fes accrulng To thelr offices under the provislons of
“ections 13407, 13409, 13410, or any other statute. Section
13407 fixes the fees to De charg or the services of the clerk
in civil sults. Cectlon 13409 fixes the fees that may be charged
in criuminal cases, and “ectlon 13410 fixea the fees to be charged
in naturallzation proceedings. No mentlion 1ls made of ~ection
717 vut it 1s ancther statute fixing a fee for services of cilr-
cult clerks and would no doubt be included In the phrase any
other statute.”

Tho first clauss of Sectlon 15408 prsviocusly mentioned,
is as follows:

"The clorks of the cirecuit courts of this
state shall recelve for thelr services
annually the following sum; #* % i % 8"

The compensation Jixed 1ls for services, not one class
of services but all classes of services 1n connection with their
duties as cleris of the courts., The reglstering of jurors, voth
grand and petit, vwho are used In the circult court, and the
issulng of serip to them, are duties which rightfully should be
performed Uy the clerk of the court in which the jurors are used
and would ordinarily be considered services vhich were included
under the word ‘services" as used in ‘ection 13408.
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Saction 717 is much older and fixed a fes for
only one service.

The purpose of construing statutes is to ascer-
tain the intention of the Leglslature in enacting the bills,
Thompson v. Clty of Lamar, 17 S. W. (2d) 960, 322 lio. 514;
State v, Toombs, 25 . We (2d) 10, 324 ..o, 819; Artophone
Corp., V. Coale, 133 S. . (2d) 343, 345 Lo. 344.

By using the word "services" it would seem to in-
dicate the leogislative intention was to have the compensation
fixed to cover all services rendersd by the clerks in connsc-
tion with the holding of courts. =

If 1t vas the lsglslative intentlon that the calary
fixed by Section 13408 should be in full for all services, as
this section and the other sectlons enacted at the same tlme
contain no words of repeal, we are in the situation of having
a general statute fixing a salary for the perfor.iance of all
services and a speclal soction of the statute fixing a small
fee for one service,

Ordinarily a speclal statute wlll prevall over a
general one and remain in force when a later general act 1s
passed, but 1t 1s well estaclished that while 1mplled repeals
are not favored, a gencral act which clearly shows the legls-
lative Intent to repeal a speclal act, will take precedence
and repeal uy luplication the special act. Schott v.
Continental Auto Ins. Under ritors, 31 8, V., (2) 7, 1. c. 11:

"pAppellant's argument in support of 1ts
contention under this head sesms to run
as followssy The act of 1925 (hereinafter
called the act) 1s a general law; said
article 13 relating to reciprocal and
interinsurance contracts, including saild
sectlion 6385, is a speclal law; sectlon
6385 provides that no law of this state
relating to insurance shall apply to the
contracts of companies operating as re-
ciprocals; the act does not in express
terms repeal or amend sectlion 6385; and
a general law does not repeal a prior
special law by ilmpllication, "It 1s # #



Hone John W. " hite -T7=- Sept. 15, 1943

true that the presumption against

implied repeals has pecullar and special
force when the conflicting provisions
which are thought to work a repeal are
contained in a local or special act and

a later general act. The presumption 1s
that the special 1s intended to remaln

in force as an exception to the general
acte,' 25 R, C. Lo 927; Sec. 177. But
there is no rule which prohiblits the
repeal of a special act by a generd one,
the question velng always one of intention.
And there can 08 no doubt vut that it was
the leglslative intention that the act
gshould apply to contractes of reciprocal
companies; by its express terms they are
made subject to 1ts provisions., The
effoct of the mct in that respesct, thers-
fore, is to ingraft upon sald section 6385
another exception.

"But it is sald that if the act was intend-
ed to be in any respect amendatory of sec-
tlon 6386, it 1is to that extent void bve-
cause violative of section 34, article 4,
of the Constitution, in that it does not
deslipgnate the words Inserted and then set
forth in full the section as amended. As
to this it is suflficient to say that the

_ constitutional provision mentioned has no
application to repeals or amendments by
implication. Darris .otor Car Co, ve.
Colburn, 307 Mo. 137, 1565, 270 S. V. 339."

_ snd again, in O'Malley v. Prudential Casualty & Surety
Coe, B0 o "o (2d) 896, the following quotation is found at 1. c.
897

"ie do not think that any such conclusion
follows., .side from the general proposi-

tion heretofore pointed out, that the in-
surance statutes were intended to be exclusive
as to all matters to which they relate, vwe are
also confronted with the general rule of
statutory construction that a general statute
will not be held to repeal a former statute
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special in its nature unless the intent
to repeal is manifest, or the two acts
are so patently Iinconsistent that they
caanot stand together. State ex rel.
State Tax Comuission ve. Crawford, 303 lio.
652, 262 S, W, 341; Hurlburt v, Bush, 284
lioe 397, 224 S. W. 323; Folk v, City of
Ste Louis, 250 Mo, 116, 1567 S. We 713
“tate ex ral . MeDowell v. Smith (Mo. Supe.)
67 S« Yo (24) 50,"

The rule as pointed out in the 0O'dalley case csooms
particularly applicavle to the situation here. l'or, if there
vas no ropeal of “ectlon 717 by the passage of the act of
1937, there exists one of two situations: first, there 1s
a salar; pald for all the services as clerk and then a fee
fixed for tihe performance of one service; or, second, a salary
fixed for the duties of the office and the offlicer required
to collect o fee for one service from the county and immediately
turn it back to the county. Either situation would be ridiculous
and absurd. .

In Interpreting a statute the result s to ve arrived
at may be considered. Bragg City Road Distriet v. Joinson,
20 8. We (24) 22. ’

ctatutes shall se given a senslible construction to
effectuate the ls gislutive intention and avold unjust or
aosurd conclusions or results. Marler v, llarler's istate, 104
Se Ve (2d) 733, 1s Oa ’736:

"A statute will not be given a construction
vhich will make 1t unreasonacle or which
will resuit in an assurdity., Stack v.
General Baking Company, 283 Mo. 396, loc.
cit. 410, 223 5. W. 89, and cases cited;
Johnston v. Ragan et al., 265 Mo. 420,

178 S. We 159; State v. Irvine, 335 Mo.
261, T2 S. We (2d) 96, 93 A« Le Re 232,"

And in the case of Chrisman v. Termlnal R. has'n.,
157 Se We (2d) 230, 1. c. 234, the following statement is found:

"otatutes should receive a sensible con-
struction, such as will effectuate the
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legislative intention, md, i1f pos-
sible, so as to avoid an unjust or
absurd conclusion, * % # "

Conclusion

. From the foregoing, the conclusion is reached that
the pascage of Housse Bill 177 by the 59th General Asseudly,
repealed +hat ls now printed in the statutes as fection 717,
Re Se Moe 1939; that the clrcult clerk is not entitled to
receive the fes provided for thersin and that he neod not
collect it from the county and return 1t to the county.

Respectfully submitted,

"o Do JACKSON
Assistant \ttorney-General

APPROVLEDS

ROY MoKITIRICK

Attorney-General

" OJ sEG



