Sheriffa may be gullty of contempt of court in failing
to transport prisoners within a reasonable perlod
after their sentence.
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Honorable Ray E. Watson

Judge Division No. 1

Circuit Court of Jasper County
webb City, Missourl

Dear Judge Watsons

The ittorney-General wishes to acknowledge receipt
of your letter of September 17, 1943, in which you requested
an opinion of this department. Thls opinlon request, omitting
caption and signature, 1s as follows:.

"I desire to ask your opinion on the
matter of retention of prisoners in the
County Jall by the rheriff after they

have been sentenced to a term in the

State Penitentiary or the Intermediate
Reformatory. Section 4106, R. . 1939,
provides that the Sheriff "without delay"
shall cause the conviet to be transported
to the penitentiary. We now have confined
in the County Jail prisoners who were
sentenced to the “tate Penitentiary and
Intermedlate Reformatory at the June, 1943
Term of Court. In one case motion for new
trial was filed, and final judgment and
application for parole were disposed of
July 10th, 1943, so that more than sixty
days has elapsed since these prisoners
were released to the Sheriff for delivery
to the proper institutions, .

"In view of Section 4106 would a Circult
Judge have authority to cite the Sheriff
for contempt of Court for fallure to trans-
port the prisoner to the penitentiary "'ith-
out delay'?
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‘It is my understanding that you have
previously ruled that the prisoner does
not commence serving his sentence until
he has been delivered to the State Peni-
tentiary or .ntermediate Reformatory as
the case may be. Is this still the case?"

The duty of a sheriff with regard to the transporta-
tion of prisoners after they have been sentenced to the Penl-
tentiary or Intermediate Heformatory, 1s set out in Section
4106, R. S. Mo. 1939, This section provides as follows:

"Where any conviet shall be sentenced to
fmprisonment in the penitentlary, the
eclerk of the court in which the sentence
was passed shall forthwith deliver a certi-
fled copy thereof to the sheriff of the
county, who siall, without delay, either

in person or by a ganeraI usual deputy,
cause such convict to be transported to the
penitentiary and delivered to the keeper
thereof,"

It will be noted that the foregolng section of the
statutes seems to be enacted with the intention, on the part
of the Legislature, that as quickly as is possible or reasonable
the prisoner shall be taken to the Penitentiary. T7e make this
statement because of certain torms used in such sectlon. The
first of these terms 1s the word "forthwith." "Forthwith" has
been defined in Ballantine's Law Dictionary as, "with all reason-
able diligance and dispatch" (5 Re Ce Le 411) and "within a
reasonable time.” (15 R. C. L. 611). e further find the follow-
ing definitions; "'Forthwith' when used in reference to time,
i1s generally construed to mean without delay," (Bottle Mining &
1411l. Co. ve Korn, 99 P. 994, 9 Cal. App. 527; and, "'Forthwith!
is convertiovle with 'at once' and 'prompt,' and in its ordinary
acceptation means 'at the samne point of time'; immedlately;
without delay; at one and the same time; slmultaneously; directly."
Levls v. Hajar, 16 N. Y, S¢ 534, 536, Other definitions in
Vol. 17, Words & Phrascs, Pormanent kdition.

In view of the above definitions and construction of
the word, "forthwith," it would seem that when the statute, afore-
sald, orders the clerk of the court wherein the sentence is pro-
nounced, to "forthwith deliver" a certified copy of the sentence
to the sheriff, that such order means it shdl 1 be done immediately
and without delay.
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V@ now wish to conslder the meaning of the clause
"without delay® as used in the aforesald section of the lMis-
sourl Statutes., 1In Vol. 45 of Words and Phrases, Per, lid.,
we find the following definitions of the clause:

"The requirement of the administration
of justice 'without delay' means without
unreasonable and unnecessary delay,"

Ex Parte Hyan, 50 So. 385, 124 La. 356

and

"The words tpromptly and without delay!’
used to define a carrierts duty with
reference to the transportation of goods,
moan 'wlith reasonaivle promptness and
without unreasonsble delay.'" Burlingame
Ve Mdams EXpDe COuy 171 Ped. 902,

Considering Section 4106, R. &+ Hoe, 86t out above, in
the light of the definitions clited, ve feel that the intentlon
of the Legislature In passing the aforesald statute was that
after a psrson had been sentenced by the court, the clerik of the
court should lmmediately and wlthout unreasonable dely 1ssue a
certified copy of the sentence to the sheriff, who in turn
should lmmedliately and without unreasonavle delay transport the
prisoner to the Penltentlary.

lie have exanined the certified copy of the sentence
and judgment of the court, snd notice that the court orders
that the sheriff "of this county shall remove and safely convey
the said defendant" ete. The order itself does not state that
the sheriff shall execute it without delay or immediately.
However, under the provisions of Section 4106, aforesaid, he is
required to do so and if hé does not, he then, in our opinion,
becomes gullty of obstrueting the administration of justlice. So
that the sheriff beconss gullty of contampt, if the ohstruction
of the adminlstration of justice can be conslidered a contenpt
of court.

Before considering that question, we wish to state
that 1t 1s the opinion of this department that any question of
delay must be considered with a view as to whether such delay
is reasonable or unreasonable. Of course, if a delay has been
caused by some reasonacle cause then an officer could be excused,
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so we are only concerned herse with delay that is unreasonable.
Along this line we wish to call your attention to a definition
of "reasonable time," which we think ls applicable here. This
definition is found in Vol., 36 of Words & Phrases, Per. Id.,
end is as followss

"fReasonable time' is defined to be so
much time as 1s necessary, under the cir-
cumstances, to do conveniently wvhat the
contract or duty requires should be done in
a particular case." Bowen v, Detroit City
RY. UO-' 20 Ne Y 559’ 54 Nich. 496,

A8 to whether the officer in this particular matter
has held the prisocner for an unreascnable period of time, we
are unable to say. This would be a question which would neces-
sitate the person passing upon such matter to Le in full pos=-
session of all of the facts In the case, which in thils case
ve are not,

Returning to the question of contempt, we wish to cite
you to a statement made in 17 C. Je S+, page 10, which 1= as
follows:

"Further, conduct w.lch tends to ocustruct
the untrammeled and unpre judiced exsrcilse
of the judielal power is punishable irre-
spective of the place where comultted."

Following the above authorities 1t appears to us,
that if an officer oustructs the administration of justice that
he may in such case be gullty of contempt of court. Ve further
wish to cite 17 C. J. S., page 50, where the following statement
1s made:;

"Other officers of court, likewise punish-

able for contempts comnitted by them, in-
clude # # # i and sheriffs and marshals,"”

Conclusion.

Therefore, it is the oplnion of this department that
if a sheriff holds a prisoner, after conviction, in the jail
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for an unreasonable length of time, he can be adjudged

guilty of contempt of court. It 1s further the opinion of
this department that the court itself 1=z the judge as to
whether the time i1s reasonable or unreasonable, to be governed
by the facts in sach particular case. !urther, 1t is the
opinion of thils department that the sheriff can be held
accountable for neglect of duty as to a defendant sentenced

to the Intermediate Roformatory, the same as 1f sentenced to
the Penitentiary.

. tespectfully submitted,

" JOHN E. PHILLIPS
Atelstant Attormey-~-General

APPROVEDs

ROY McKITTRICK
Attorney-General
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