
com.TY COURT : Authority to settle or compromise for an 
BONDS : amount less than sued for on sur ety bond. 

- - - - - - - - - - - -------- - --

november 26 , 1943 

Honorable William S. Thompson 
Prosecu ting Attorney 
Mercer County 
Princeton , Missour i 

Dear Sir: 

This will acknowledge receipt of your request for 

FILED 

?1 

an opinion under date of November 20th, 1943 , whiCh read•: 

"Vfhere action is pending in t he Circu i t 
Court wherein t he State of 1tisaouri ex 
rel 1-!ercer Count y , Missouri , seeks to 
recover from the sureti es on t he off i c ial 
bond o~ t h e County Treasurer sums alleged 
to be wrongfully converted by the Treasurer 
is t here lecal authority ·for t h e compromise 
of such action with t he appr oval of t he 
Circuit Court by wb; ch compromise t he 
plaint iff accepts a sum of money leaa t han 
amount sued for in the action? 

" I t has just come to my knowledge t hat such 
an offer of c ompromise may be offered in 
t he suit wherein the State of Missouri ex 
rel Mercer County, r.:iasouri , ia plaintiff, 
and Cecil E. Ogle et al are defendants, 
which suit is set for trial on Monday , No
vember 29th 1943 . 

"Si nce t h e suit will be definitely for tri a l 
on t hat date I am compelled to ask for your 
opinion prior t o that date . I regret havinw 
to ask f or t his opinion in so short a time . 

We seriously doubt 1f t his opinion can be off i c i ally 
appr oved in t ime t o reach you by November 29th, 1943 , as re-
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quested in your letter . However, we shall do t he best we 
can by that time . 

In rendering this opinion we are assuming t hat you and 
the County Court seriously doubt the solvency of the sureties 
upon the surety bond of the Treasurer and are of the opinion 
that it would be advisable and beneficial to the County under 
the c1rcum3tances to enter into a settlement, or compromise, 
for an amount less than you are attempting to recover in your 
suit against the sureties , with t he approval of t he Circuit 
Court wherein the action against tho sureties is now pending. 

Under Section 36, Article VI of the Constitution of t he 
State of Llissouri, the County Court is vested with jurisdic
tion to transact all county and ot her business as provided 
by law, and reads: 

"In each county t here shall be a county 
court, which shall be a court of record, 
and shall have jurisdiction to t ransact 
all county and s uch ot her bus iness as 
may be prescribed by law. The court shall 
consist of one or more judges, not exceed
ins t hree , of whom the pr obate jud~e may 
be one , as may be provided by law. 

The Legi slature, in fulfilling it~ duty, has put into 
effect such power as is vested 1n t he county by virtue of 
Section 36, Article VI, supra , by enacting Section 2480, R. 
s. tio . 1 939, which reads: 

"Tho said court shall have control and 
management of the property, real and per
sonal, belonging to t he county , and shall 
have power and author i t y to purchase , 
lease or receive by donation any property, 
real or personal, for the use and benefit 
of the county; to sell and cause to be 
conveyed any real estate, g oods or chattels 
belonging t o t he county, appropri ating t he 
proceeds of such sale to t he use of the 
sarte , and to aud1 t and settle. all demands 
against t he county.' 
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Section 13764, R. s . Mo . 1939, further provides: that 
whenever notes , bonds, bills, contracts, covenants, agree
ments or writings made whereby any person shall be bound to 
any count y for t h e payment of money or any debt or duty, t he 
county shall be vested with all rights, interests and actions 
which would be vested in any individual in any such contract 
made directly with hil!l . Section 13764, supra, reads as fol
lows: 

nAll notes, bonds, bills , contracts, 
covenants, agreemen ts or writings made 
whereby any person shall b e bound t o any 
county, or to the inhabitants th ereof, 
or t o the governor, or t o any other person, 
in whatever forn, for t he payment of money 
or any debt or du t y , or t h e perforcance of 
any ~attcr or thing, £or the use of any 
county, shall be valid and effectual to 
v~st in such county all t h e rights, inter
est& and actions which would be vested in 
any individual, in any such contract made 
directly to him.n 

The foregoing statutory pr ovi sion is very br oad and 
gives to the county court t he same rights as is vested i n 
any individual in such contract made directly to him. 

Under Sections 13765, and 1~767 , R. s . ~o . 1939 , t he 
county may sue and be s ued . 

e think t he Supr eme Court, in the case of The St . Louis, 
Iron Mountain & Southern Railway Company v. Anthony, 73 tio . 
431, 1 . c. 434, deals with this principle of law, and states 
as follows : 

"The county had sued plaint iff for taxes, 
and recovered a judgment i n t he ci rcuit 
court of Washingt on count y , wh i ch this 
court r eversed and remanded, and, t here
upon , a compromise was agreed upon b etween 
t h e parti es, by the t erm.a of which plain
tiff was t o pay a given sum 1n settlement, 
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and has so far complied with t he agree
ment, and ~he collector, ln disregard of 
tm t agreement, was proceeding to collect 
the original amount and i nterest and pen
alties . 

" I t is now c ontended that t he county had 
no authority to make t he compromise in 
question , or any compromise whatever. n e 
are not of that opinion. The power to sue 
implies the power to accept satisfaction 
of the demand sued for, whether t he preci se 
amount demanded or less. The taxes were 
levied for t he benefit of the count y . The 
bene.ficial interest waa in t he county, and 
it is for t he public interest that she 
should have t he right to settle, by compro
mise, questionable demands which s he may 
assert . liust the county prosecute 'doubtful 
claims at all hazards, regardles.a of c osts 
and expenses, and is i t for t he public good 
t hat the r ight to settle such demands by 
compromise be denied her? As was said by 
t he suprene court of New Yor k in the case 
of the Boa~d o.f Supervisors of Orleans Co. 
v . Bowen:-TI.ansing 3!: 'ftwouid be a
most extraordinary doctrine to hold that 
because a county bad become involved in a 
litigation , i t must necessarily go throu~h 
with it to the bitter end, and has no power 
to extricate itself by withdrawal or by 
agreement with its adversary.' The same 
doctrine was sanctioned in the Supertisors 
of Chenango County .!• Birdsall, 4 Wend. 453 . " 

It would appear from the foregoing decision that the 
County Court has t he authori ty to make a settlement or cam
promise on the best terms available under the circumatances, 
after suit is institut&d for recovery of money, if there be 
considerable doubt as to the possibility of recovering t he 
i'ull amount sued f or; of course, at all times acting in good 
faith f or the best interests of the count y. 

I t is true County Courts are not general agents of the 
county and t heir powers are l imited and defined by statute, 
also, any act co~tted outside such statut ory authori ty 
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will be considered void. 

I n Uorris v . Karr, 114 s . ~ . (2d) 962 , 1 . c. 964 , 342 
~o. 179 , 1. c . 183, the court said: 

n In Sturgeon v . Ilampt on, 88 lJo . 003 , 
at pae;e 213, t h e r ule was early annotmced 
which han b een generally recognized in 
t h is state as folloTis: ' The count y courts 
are not the general agen ts of t h e counties 
or of the state. ~~eir powers are l~ted 
and defined by law. These statutes consti
tute their \7arrant o£ attorney. \"t'hEnever 
they step outs ide of and beyond this statu
t ory author i ty t heir acts are void.' The 
court goes on t o say that l t should go far 
to u~1old t he act~ of t h e county court when 
they are merely irregular, but such acts 
are not i rregularities and are void when 
made without any warrant or au t hority in 
law." 

Uotwitb.standin~ the above decision, a l'1ell estnblishod 
pr inciple of l~w relative t o the jurisdiction of county 
courts , we believe t he County Court, as has frequently been 
held of other a0encies, under sta~~tory author ity not onl y 
has t hose powers granted by statute, but also t hose pouers 
which may be fair and naturally im_:)lied from such ex:;>ressed 
statutory rights. 

In Sheidley v. Lynch , 95 1:o . 487 , 1 . c . 497 , t he court, 
in s o holding, said: 

"So 1n t he case of H. & St. J . R. R. Co . v . 
Harion County, 36 1.!0. '!03, it is saidthat 
t he county court is t h e a gen t of t~e county, 
and may lawfully and of right do whatever is 
necessary to carry out and execute t he trusts 
reposed i n it. So in t he case of Walker v. 
~ County, 72 ~o . 650-3 , it is said: '~hat 
a county court is invested with such powers 
only as are expressly c onferred upon it by 
statute, or suCh as may be f airly and neces
sarily implied from those expressly granted, 
we think cannot be questioned.' ·:i- ~ "" ::- ~- _..n 
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In Hooper v. Ely, 46 Llo. 505, we find a decision which 
probably throws some light upon this question. In that case 
t he sherif'f and collector of the county had absconded. The 
court held thnt t h e county could not reimburse one of the 
suretie~ for going after tl~ o~ficer, since t h o sureties were 
abundantly responsible for any amount the sheri ff and collec
tor owed the county, and such authority did not come within 
the county court's jurisdiction to control and manage the 
real and personal property of t h e county, for t h e reason t hat 
such expenditure was for t h e personal benefit of the sureties 
and not t he county . Th e court did, however, hold that if the 
liability was not secured and, by bringing the sheriff and 
collector baclt, it did help recover t he loss, t he expenditure 
might have been justified. In so holding the court at 1. c . 
507 said: 

" ~~ * A- It may be admitted that if t he 
liability had not been properly secured 
to the count y , and t h ere was a reasonable 
pros pect of obtaining for the county what 
wo..s actually obtained by the sureties, 
the County Court, as o.n incident to its 
power spoken of, and to its duty to en
force settlements with collectors, might 
incur reasonable expen se in the pursuit 
of t he defaulter. Dut in t he case under 
consideration the c ounty authorities did 
not act for t h e count y , but for the signers 
of t h e bond alone." 

Thereafter, in t h e above case , a suit upon t he sheriff's and 
collector' a bond was filed in t he circuit court and a judg:nent 
was entered by consent for over ~5.000 with a stay of execu
tion for twelve months, ~~d an agree~ent tlutt it might be dis
charged b y county warrants . All of which indicates that some 
settlements and compromises have heretofore been sanctioned 
by the courts. 

In 15 C. J. Sec. 287, page 586, we find the i ollowinS 
approving settlements and compromises, and in part reads: 

"* ~ ~ Also compromises and settlements 
of claims owing to t he county, or litiga
tion based on such cla~a, are generally 
upheld by the courts in the absence of a 
showing of fraud or collusion . * * .t- ~" 
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CONCLUSION 

Therefore, i t is the opinion of this department that 
i£ you and the County Court believe that t he sureties on 
this bond of the .Treasurer are not solvent and the County 
would benefit , under the facts and circumstances. by a 
settlement or compromise, ~ith the approval of t he Circuit 
Court such a settlement or compromise would be valid and 
binding. 

APPROVED: 

ROY lJcfi'l'TRICU 
Att orney-General 

ARH:CP 

R~spect.fully s~bmit ted, 

AUBREY R. IIA!dMETT, JR. 
Assistant Attorney- General 


