COUNTY COURTS:
ROAD BOND TAX FUNDS:

e . T

kpr., W, B, Thompson
County Cleri

Lewls County
Monticello, Missouri

Dear Sir:

Court may issue warrants on funds
anticipated from taxes authorized by

a2 bond issue; constitutionality of
Section 13763; specilal road districts
may not expend any of such funds; manner
of determining the amount of anticipated
revenue from such taxes.

lLareh 23, 1943

FILED

4nis is in ‘reply to yours of recent date, wherein
you svbmitted the followlng:

"As provided by section 13763 R, S. lo,.
1959, the County Court of Lewils County
called an election to be held on liarch
10th, 1943. Thls order was made after
the petltion required had been filled,

and the order called for a 10 cent levy
on each $100,00 valuation for a period
of 10 years. The proposition carried by
a vote of over two thirds majority of the
qualified voters voting at sald election.

"I would like for you to furnish me an
opinion on the following questions:

"(1) Can the County Court issue warrants
on this anticipated fund after 1t 1s spread
of record at the May Term?

"(2) Do you consider this constitutional
(taking for granted that all matters con-

cerned with the election were in due form?

"(3) Would the Special Road Districts in
the County recelve any of the money derived
from this levy?

"(4) Who would determine the amount of anti-
clpated revenue to issue warrants against?
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"(5) How would the amount of antlcli-
pated revenue be arrived at?"

Section 13763, to which you refer in your letter,
provides in part as follows:

"The eounty court of any county in the
state of iissouri, of its own motlon
may, and upon petition signed by not
less than one hundred resldent taxpayers
of such county, filed and presented to
such court, asking that a proposition be
submitted to the qualified voters of the

county to increase the rate of taxation
within the limits prescribed by gsection

12 of article X of the Constitution of
Missourl, for the eroectlon of a court

house or jall, or for the grading, con-
struction, paving or mailntaining of paved,
graveled, macadanized or rock roads and
necessary brildges and culverts therein,
shall order that an election be held within
forty-five days after making such order to
determine whether or not the rate of taxa-
tion shall be Increased. Sald order shall
speclify the purpose for which the money to
be derived from such increased rate of tax-
ation shall be used end shall also spocify
the total or saggregate sum that in the
Judgment of the county court is necessary
for such purpose and said order shall spec-
ify the rate per annum of such increase and
the nuuber of years 1t shall continue. # =+
* % % If two-thlrds of the qualifled voters
of the county voting at such election on such
proposltion shall vote in favor of sald in-
creased tax 1t shall be the duty of the
county court to cause the same to be levied
and assessed against all property in said
county by law mede subject to taxation for
state and county purposes and cause the same
to be collected at the same time and in the
same manner that state and county taxes are
collected, and sald tax shall be kept as a
special fund for the purpose or purposes
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voted and shall be expended under the
direction of the county court for the
purpose for which it was voted and none
other: Provided, that if the county
court deems 1t advisable they may issue
warrents against sald tax in edvence of
1ts collection.,"

This is an enabling act to Section 12 of Article X of
the Constitution of iissourl. The portions of whiech section
that pertaln to your question are as follows:

"o county, city, town, township, school
district or other political corporation

or subdivision of the State shall be al-
lowed to become indebted in any manner or
for any purpose to an amount exceeding in
any year the income and revenue provided
for such jear, wlthout the consent of two-
thirds of the voters thereof voting on
such proposition, at an election to bde
held for that purpose; nor in cases re-
quiring such assent shall any indebtedness
be allowed to be Iincurred to an amount In-
cluding existing indebtedness, in the ag-
gregate exceeding flve per centum on the
value of the taxable property therein, to
be ascertalined by the sssessment next be-
fore the last assessment for State and
county purposes, previous to the incurring
of such indebtedness, except that citiles
heving a population of seventy-five thou-
sand inhabltants or more may, with the
assent of two-thirds of the voters thereof
voting on such proposition at an election
to be held for thet purpose, incur an in-
debtedness not exceeding ben per centum on
the value of the taxable property therein,
to be ascertained by the assessment next
before the last assessment for State and
county purposes previcus to the incurring
of such indebtedness; such proposition may
be submitted at any election, general or
speclal: Provided, that with such assent
any county may be allowed to become indebted
to a larger amount for the erection of court
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house or jall, or for the grading,
cénstruction, pavling, or maintaining
of paved, graveled, macadanized or
rock roads and necessary brlidges and '

culverts thereln; .+ ¥ : '

(1)

x On your first question, which is, can the county court
issue warrants on this anticipated fund after 1t 1s spread
of record at the l.ay Teru, we find no provision in the Con-
stitution which would prohiblit the General Assembly from
granting such authorliy.

3ectlion 1 of Article IV of the Constitutlion authorizes
the Loglslature to enact any leglslatien not contrary to the
congtltutlon,

Searchilng through tiie statutes you will find where
countliea and citles, on a nunber of occaslons, have been
granted authorlity to lssue warrants in antlclipation of the
current revenue. iie partlicularly have in mind the Budget Act
of 1933.

The last sentence in said Section 13763, 1. 3, Mo, 1939,
reads as follows:

" % & Provided, that if the county
court deems 1t advisable they may 1ssue
warrents ageinst sald tax in sdvance of
its collectior."

Therefore, in enswer to your first question, it is the
opinion of thls department that the county court may lssue
warrants agelnst this anticipated tax fund alter 1t has been
determined how much the tax will amount to.

(2) /
On your second question, which is, do ¥e conslder this

statute Constitutional, we s t with the presumption that
all statutes are Constitutional.



As stated above, Section 13763, is an enabling act
to Section 12, Article X of the Constitution. We do not
find any provislon of the Constituticn whlich would prohiblt
the General Assembly from enacting such legislation.

Therefore, in answer to your second question, we think
this section 1s Constitutional.

(3)

On your third question, of whether or not Specilal Road
Districts in the county would receive any of these tex funds,
we find that sald Section 13763 provides that the county
courts shall expend thls money.

Possibly the impression that the Special Road Districts
mey be entitled to demand and recelve the portions of these
taxes ralsed from properties in such dlstricts is obtained
from various statutes relating to Special Road Districts,
which provide that such districts shall recelve all road
taxes raised on propertles in thelr varticular dlstrict.

From your request we cannot ascertaln under what Article
your dlstrlicts are orgenized, but for the purpose of this
point we refer you to Seetlion 8691, R. 8, lo, 1939, which re-
lates to elght-mlle road dlstricts and provides that taxes
arising from end collected and pald on property lying and
being within a speclal road district shall be apportioned
and set aslde to such speclal road district. Our courts, on
a munber of occasions have held that such road districts are
entltled to have these taxes apportioned to them. State ex
rel. Speciel Road District v. Barry, 302 lLo. 280; State ex
rel. Special Road Distriet v. Burton, 283 lio. 44.

Comparing the provislions of sald Section 13763 with
those of Section B891, 1t would seem that there is a confliect
In these sections, in that sald Section 13763 provides that
the county court shall expend the tax money raised under auth-
ority of that section, while Sectlon 8691 provides that all
moneys raised on propertles in a speclal road district shnll
be apportioned to that district.

The history of these acts 1s that Section 13763 was en-
acted in 1929 (La'a of llo, 1929, page 416), while Section
8691 was enacted in 1913 (Laws of Mo, 1913, page 675).
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Rules of construction which might be applicable here,
are as follows:

59 Corpus Jurls,l1051, Sec. 621, statea the rule of
construction of conflicting statutes, as follows:

"Statutes in pari materia, although

in apparent confllet, should, so far

as reasonably possible, be construed
in harmony with each other, so as to
give force and effect to each, as 1t
will not be presumed that the legisla-
ture, in the enactment of a subsequent
statute, ilntended to repeal an earlier
one, unless it has done so In express
terms; nor will it be presumed that

the legislature intended to leave on
the statute books two contradictory en-
actments, DBut If there 1s an unrecon-
cilable econflict, tl.e latest enactment
will control, or will be regarded as an
exception %o, or qualification of, the
prior statute."

State ex rsl. Halsey v. Clgyton, 226 Mo, 292, follows end
applies thils rule.

Also, the rule that two statutes relating to the same
subject must be read tozether and the provisions of one
having speclal application tc a particular subject, will be
deemed a qualification or "exception" to another statute
general in 1ts terms. Thils rule 1s applled in Eagleton v,
L'aurph'y, 156 S, W. (Zd) 683.

These two statutes deal with the general subject matter
of road taxes, but Section 13763 deals with road taxes ralsed
under a bond 1ssue by virtue of the rovisions of that section,
and we think 1t would be classed as a special statute and an
exception to the other statutes relating to general road taxes.
Under this rule of construction we think the courts would
hold that this 1s a speclal statute and that the county court
is the body which dispenses these taxes.
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Wwe are, therefore, of the opinlon that Speclal Road
Districts in the County would not be entitled to have any
of these funds apportioned to them for expenditure on the
roads in thelr districts, but that the County Court would
expend this money.

(4) (5)

On the last two questlions of who would determine the
amount of anticipated revenue to issue the warrants against
end how would the amount of anticlpated revenue be arrived
at, you will note that Section 12 of Article X of the Consti-
tution prescribes that the value of the property which 1s to
be taxed for the purpose of raising this revenue 1s "ascer-
tained by the assessment next before the last assessment for
state and county purposes." The courts have held that this
means the assessment before the last completed assessment.
State ex rel. v. Hackman, 294 Mo, 190..

Applying thils rule, the last completed assessment was
made in 1941 and the assessment next before that would be in
1940. So that would be the basis for the valuatlion to be
used in fixing the rate for the tax for this year.

Under sald Section 12, Article X, the rate of levy to
raise the required tax 1s fixed by the County Court before,
or at the time of incurring the indebtedness.

The basis for the rate having been made, and the rate
having been fixed by the County Court, then, by multiplying
the rate by the valuation as a base ascertalned as aforesaid,
the County Court 1s able to determine the amount of taxes
which 1t may anticipate will be collected this yvear and it
may 1lssue warrants in anticipation thereof.

Therefore, answering your fourth and fifth questions,
it 1s the opinion of this department that the County Court
determines the amount of antlcipated revenue to 1ssue warrants
against, and that such amount of anticipated revenue may be
arrived at by multiplying the rate by the valuation as a base,
which valuation 1s ascertalned from the assessment next before
the last assessment for state and county purposes.

Respectfully submitted,

APFPROVED: TYRE W. BURTON
Assistant Attorney-Ceneral

ROY MeKITTRICK
Attorney-General TWB:CP



