
cdUNTY COURTS: Court may issue warrants on funds 
anticipated from taxes authorized by ROAD BOND TAX FUNDS: 
a bond issue; constitutionality of 
Section 13763 ; special road districts 
may not expend any of s uch funds; manner 
of determining the amount of anticipated 
revenue from such taxes . 
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~r . ~ . E. Tho~pson 
County Cler c 

F l LED 

t r Lewis County 
Monticello, -issour~ 

Dear Slr: 

·J.'hls is 1n ·roply to yours of recen t date, w!lere1n 
yooJ.. submitted t :w follo,·rlng : 

"As provided by section 13763 R. s . ~·o . 
1939 , t he Count y Court of Lewis Cottnty 
called an election to be held on . arch 
lOth , l .J4:5 . This order was made after 
t he petition required had been filed, 
and t he orqor callod for a 10 cent lovy 
on each $100 .00 valuation for a period 
of 10 years . The proposition carriod by 
a vote of over two thirds Majority of t ho 
quallfi ed voters votlne at said election. 

" I would like for you to t'urnish me an 
opinion on t he followinB questions: 

"(1) Can t he County Court issue warrants 
on this anticipated fund after it is spread 
of record at t he hay Term': 

" (2) Do you cons i der t h is constitutional 
(takinG for ~ranted t hat all matters con­
cerned with t ho election were in duo fo~? 

" ( 3 ) .lould t he Special Road Distr i cts in 
t he County receive any of tho noney derived 
fro_, th~s lovy? 

" ( 4) ~··llo wou ld deter.tine the tll:lount crf llJ.J.ti­
cipated revenue to issue warrants a cainstl 
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n ( 5) How would the auount of antici­
pated revenue be arrived at?" 
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Section 13763 , to '\'ih~ch yo'.l refer in yo,;.r lot ter , 
prov.des in part as follol".s: 

"The county court of any county in t ho 
state of ~issouri , of its own notion 
uay, and upon petition s igned by not 
less t han one hundred res lden t; t o.xpayers 
of such com1ty, f1lod and prose~tod to 
such court, asking that a proposition be 
submitted to tho q'.lal~f!od voters of the 
county to increase tho ra~e of taxation 
withL~ t he lin~ta _rcscrlbed b~ section 
18 of article X of t he Constitution or 
~Uosourl , for the erection of 'a. co'.lrt 
ho~se or ja~l , o~ f or tho crad:nc, con­
str'!1Ction , !)O.Vi:1e; or na1n taining of paved, 
c ravoled , ~o.cad~,lzod or r ock roads ~~d 
necosso.ry brldseo aud culverts t herein, 
shall order t' .. at e.n election be hold ,.;ithin 
for~J-five da:-s a!'ter na~·.ng such order to 
detortuine vr:1ether or not t he rate of taxa­
tion shall be increased . Sa~d order shall 
specify the pur pose for which t he money t o 
be derived from such increased rate of tax­
ation s:mll be used and chall also spoclfy 
the total or aggregate sum t hat i n tho 
j udoment of the county court is nocessar7 
for such purpose and said order shall spec­
ify t he rate per ~~.um of such increase and 
t he nm~bor of years it s~ll con tinue . ~ ~ 
.!- •• .:· If t wo- thirds of t ho qual i f iod vo tors 
of the county vot~z at such election on such 
proposition shall voto in favor of sa.ld in­
creased tax it s!1a.ll be tlw duty of t he 
county court to cause tLo s~~o to be levied 
and assessed aeainst all property 1n said 
county by lan made subject to taxation for 
state and county purposes ond cause t ho same 
t o be collected at t ho same t~e and i n the 
s~e rnan~cr that stato and county taxos are 
collected, and said tax shall be l{ept as a 
s pocial fund for t he pur pose or purposes 
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votod and s :1.0.11 be expended under t he 
direction of tl1o county court for t ho 
pur pose for wlrlch i t was voted ~~d none 
other: i'rovided , t hat if t he county 
court deo~s i t advisable they mny isnue 
Ytarre..'"'lts against sa.~d tax in advance of 
its colloction. " 
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This i s an enabl :ng act to Section 12 of Artic le X of 
t h e Consti t ution of ~~issourl . The portions of \'7hich section 
t~1at perto.1n to your question o.re as f ollows: 

111 o count y , cl t y , t otm, t owns'.'-i:>, school 
distr ict or other polit::.co.l corporation 
or subdivision of t he State s~~ll be al• 
l owod to boco1e i ndebted in o.n~ mannor or 
f or o.nJ pur pose t o an amount oxcoedinr in 
e.nw ~ear the inco~o o.nd revenue pr ovided 
f or such vear , \'7l thout tho consent of two­
t hir ds of th e voters t hereof votinc on 
such proposit~on, at an election to bo 
hold for t hat purpos e ; nor in cases re­
quiring such assent shall an, indebtednes~ 
be nllouod t o bo incurred to an amount in­
cl uding exi stinc 1~debtoili~esa , in t ho o.s­
Gregato exceed1n.t; r.:.vo per centum. on t l1o 
value of t h e ta... .. •ca.blo !'>r operty t here i n , t o 
be ascortainod b .. • t ho assess .. 1ent next be­
f oro the laat assessLlent for State and 
county p•-1r poses, previous t o t ho 1ncurr 1D.G 
of such indebtedness , except t hat cities 
having a population of sevent y- five thou­
sand inho.bi tants or moro r.l.S.'J , with t ho 
assen t of two-th l rds of the voters t horoof 
vot ing on su ch pr oposition a t an election 
to be held t or t hat pur pose , incur an in­
debtedness not exceeding ben per centu~ on 
t ho value of the taxable pr oportJ t h erein , 
t o be ascertained by t he asaess~ont next 
before t he laot assoss:1en t for State o.nd 
count~ TUr poses previvus to the 1ncurr1nc 
of such indebtedness; s uch propos i tion may 
be sub!:litted at anj" election, aeneral or 
spec i al: Pr ovided, t hat with such assent 
any county n ay be allovod t o become indebted 
to a larger aaount for the erection of court 
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hO'l~ B C ..:Jr jc..: , or f or the t;rc.d.:_'1.[; 1 

cor-str ... ct:.v ... , o.v.:.nc , or ma~_.ta_n.:.ng 
of 4 aved , crc.vclod , macaan=izej or 
roc~ roads end ncces~ar~ ~r:dscs ~~u 
c .lvcrts t her ein; .. · .. . ... · . ~ 11 

( 1) 
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On your firs t quoot1o~ 1 \Th ic!'l is , can tho county court 
issue v:ar!'ar~ts ~r. t :._.:.n ard;.:cl. ,,t.tea. fur ... d after ... t !.s s_reo.d 
o:: rccvrd at t.d.v .. c.:; Ter , '\. O f l i:ld no , r _ vislo~ L the Con­
st.: t u tivn ,;:~.:c .. JOUlJ pr..:> ... l_ui t t he ... cnora .... J.sse u.bly fro;'"l 
c rw-'lt.:u.g O..lC ... 'l author1t:i • 

,;)ect l )n 1 of Ar tic.:o IV of t t:1..J Cons ti t >l tlon aut hor izes 
t ho :'-'ot~lala.tnre t o ouact any lo::;iolatl.un ~ot. co!ltra.ry t o t 'le 
J .:>nstl t .. ltlon . 

3oo.rC'l:n'· t~U'O\.~._;:l t 'lO oto.t..tt03 :-ou \7lll f .:nd \1-lOr O 
COU"lt:os a: :l c _t ~c3., on o. m.t."Tl .. h,r o:: occas .:.ons) l"..o.vc been 
crr-.tcJ. a .... ~:ln·· t., to i ssue uarrn1ts ~:. a.Yltlc1. at!o' ... cf t .1o 
Cl::::>::.•o __ t r uVO'ltlC . . • e pa.rt _cula.rly :~ve ln m.:.nd tho· Budget Act 
of 1~33 . 

Tho last s ente.:1c e in said Sectiort 137G3 , .• • s . 1-0 • 1939 , 
r eads as follo\'10 : 

11 
• Prov! ded., t .0. t if the COUl ti:,¥ 

co1.1r t d ee 1s i t adv isable they .. "lO.e~ i ssue 
wnrrc.•1to ar-c. ins t sa.:.d t a..x i r .. adva.."'lcc of 
lta collcct .:. oc_ . " 

Theref or e , :!.n a,:-_ot•cr to your fi r s t qucstl )? , i t is t he 
O:?inion of t"1ia do_~art..,o."t that t 1e county court •. ~ay issue 
warranto t...GC.Llot th~s o.nticipntod tax f une aftor ! t ho.a b oen 
determined hou . tuc.l t he tax will a.. "loun t to . 

(2) 

On your socond qu estion uhic~ i s d o ,~e cons ider t h is 
stn~yto Constitutional, uo start with tho pres umption that 
all statutes aro Const1tu t _onal . 
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As stated above, ~oction 15763 , is an enabling act 
to Section 12 , Arti cle X of t he Consti t ution . ·~ e do not 
f ind any .provision of the Conotitution v;h:ch would pr ohibit 
t he Genoral Asae~bly fro~ enacting s uch l egislation . 

Therefore , in answer to your second question, ~e think 
t his section i s Constitutional . 

(3} 

On your thi rd question, of ~hether or not Speci al Road 
Districts i n the county woule receive any of t hese tax funds, 
~o find t hnt said ~ection 13?63 provides t hat the cou~ty 
courts shall expend t his money. 

Possibly the impress ion that the Spec i al Road Districts 
may be entitled to da~d and receive t he portions of t hese 
taxes rai sed fron propert i es in such districts is obtained 
fr~ vario~s statutes relat ing t o S1ec i al Road Distri cts , 
which pr ov ldo tl .a.t such districts s 'llall rocel vc all r oad 
t axes raised on proport ion in t heir particular district . 

Fr on your r equest wo cannot a scertain under vhat Article 
your d i stricts are organized, but for t ho purpose of t his 
point we refer you to Section 8601 , R. s . ~o . 1 33 9 , which re­
lates to o:~~t- 1ilo road d_otr:cts and pr ov ides tllat taxes 
o.risine; fr.o:n and collected 0..1d paid on property l ying and 
being within a s~oc ial r oad d~strict shall b e apportioned 
and set as ide to su e~ s pec i a l road district . Our courts, on 
a number of occasions have held that such road districts are 
ent itled to have these taxes apportioned to t hem. State ox 
rel . Spec i al R;.~ad Distr i ct v . I!arry , 3:>2 : .. o . 280 ; State ex 
rel. Special do ad District v . Burt or: , 28:3 :io . 44 . 

Comparing the pr ov i sions of said Section 13763 with 
t hose of 3ection 8691 , lt no~ld ~ee~ t4~t t~ero is n confl i ct 
1n t hose sections , 1n t hat said Section 13763 provldcs that 
t ho count y court shall expend t he tax ~oney raised under auth­
ority of t hat section, while Section 8691 pr ovldos that all 
moneys raised on properties in a s pec i a l r oad distr i ct s hall 
be apportioned to that distri ct . 

The histor j of t hese acts is that Section 13763 was en­
acted in 1 929 (Laws of Mo . 1929 , pago 416), while Secti on 
8691 was enacted in 1913 ( Laws of !to . 1 913, page 675) . 
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nuleo of constructi"n vrhich r.1i cht be appl ico.bla here , 
arc as fo llows: 

59 Cor , us Jur i s,l051, 5oc . 621 , states t he rule of 
construction of conflict lnr, statutes, as follows: 

"Statutes in pari ""lateria, al t:1oueh. 
in apparent c ~nfl lct, should , so far 
as reasonabl y possible , be construed 
in b.nr mony wl t ... 1 each other, s o as to 
give force ru1d effect t o each , as it 
will not be presuned t hat t he legis l a­
t ure , in ~o ano.ctuen t of a s ubsequent 
statuto , intended to ropeal an earlier 
ono , unleso it has done so in express 
tor~s; nor uill it be presu~ed that 
t ho legislature intended to loave on 
t he statut e boo~s two contradict ory en­
actments . Dut lf t~ere is an unrecon­
c i l a.b l o confl1 ct , t; __ o latest enactment 
will control , or will be re£arded as an 
exception ~o , or qualification of , t h e 
prior statute . '' 

Stat-3 ex rel . ~lo.lsoy v . Clo.:,-ton , 226 Ho . 292 , f ol l ows a::-td 
appl :!.cs tl..ls r'lle. 

Also , t'1o rule t 'Ult two s tatutoa rela tin._ t o the sa.'"'le 
subject ~ust be road to3other and t he yr ovisions of one 
having s pecial appl i cation to a particular subject , will be 
deemed a qualification or " exception" t o another statute 
general i n 1 ts tet~..:_s . This rule is ap? l i cd in Eagleton v . 
-=ur phy, l 5G 3 . .·: . ( 2d) 683 . 

These two statutos deal with t he eeneral subject natter 
of road taxes , but Section 13763 deals with r oad taxes rai sed 
under a b ond i s sue by virtue of t he r ovi sions of t hat s ection, 
and we t hink it would be classed as a s~ecial statute and an 
exception to t he othor statutes r elating to gener al road t axes. 
Under t his r u le of c onstruction vte thin!'" the courts would 
hold t hat t his ia a s pecial statute and that t he count y court 
i s the body which dispenses t hese taxes . 
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11e are , t herefore, of t he opinion that Special Road 
Districts in the County would not be entitled to have any 
of t hese funds apportioned to them for expenditure on the 
roads in their districts , but that the ~ounty Court would 
expend this money. 

(4) (5) 

On the last two questions of who would determine the 
amount of anticipated revenue to i ssue the warrants against 
and · ~~ wou+d t he rumount of anticipated revenue be arrived 
at, you will note that Section 12 of Article X of t he Consti­
tution prescribes that the value of the property which is to 
be taxed for the purpose of ra.isin3 this revenue 1s "ascer­
tained by the assessment next before the last assessmen t f or 
state and county purposes . " The courts have hold that t his 
means t he asoessment before the last completed assessment. 
State ex rel . v . Hackman, 294 Mo . 190 • . 

Applying this rule, the last completed asaessnent was 
made in 1941 and t he assessment next before that wou ld be in 
1940 . So that would be the basis for t h e valuation to be 
used in f1x1ng t he rate for t he tax for this year. 

Under said Sect ion 12, Article X, the rate of levy to 
raise the required tax is fixed by the County Court bef ore, 
or at the tiMe of incurrinc t ho indebtedness. 

The basis f or the rate l1aving been made, and the rate 
ha.vin~ been fixod by tho County Court , t hen, by multiplylne 
t ho rate by the valuation as a base ascertained as aforesaid, 
t he County Court is able to determine the amount of taxes 
which it nay anticipate will be collected t his year and it 
may i asue warrants in anticipation t hereof . 

Therefore, answering your fourth and fifth questions , 
it is the opinion of this department that t he Count y Court 
Jetermines t ho woount of anticipated revenue t o issue warrants 
against, and that such wcount of anticipated revenue may be 
arrived at by cult1plying the rate by the valuation as a base , 
which valuation is ascertained from the assessment next before 
t he last assessment ror state and coun ty purpoaos . 

A~PROVED : 

ROY 1!ckiTTRICK 
Attorney- General 

RespectfUlly submitted, 

TYRE H. BURTON 
Assistant Attorney- General 

~/B : CP 


