
ROADS AND BRIDGES : Township board cannot l ease road 
machinery belonging to road district 
to be used outside of the road dis­
trict in the township , under township 
organization. 

January 5 , 1St{3 

,, I~ 

1 or.orat le D. v. 'lhomas , ~r . 
Prosecutir~ Attorney 
Carroll vounty 
Carrollton , . issouri 

Dear -.~ ir: 

.--------
F l L E 0 

! 1 
\:e arc. in receipt of you r r c q11est f or an opinion , 

Ul der date of Jar.u ry G, 194.3 , whi c.t. r e ads as 1 ol l ows: 

"Your opinion ts reque s ted upon the 
.following : 

"r,oes a .township board hav6 tr-e right 
to l ease its road machinery ( i n t his 
case a cater pillar tractor ) to an 
individual , ~ ho proposes to uso it 
or some corstructioP r.roject , ln 
h1ch t~e ~ownsbip is no t ovcD re­

motely cor nectod or i Lt orested? 

"~he fac t s briefl y are as followsa 
t wo members o.f a 'l'owr. ah lp Ioard i n 
t his (,ounty, wi t hou t evert cot" sul t i ng 
t he other member lcs. se a valuable 
trac t or to an i ndividual, who h4s 
t cken it to some place l n Sot th 
- issouri , for uae o~ a road project . 
'lh(; t·e l'las no wri ttcn cor. tr ct en tGred 
irto between the ~ownship kno lessoo , 
ana no record of the tr~sactlon was 
mado i n &ny minutes . 
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"1 have ~iven it as '!llY opin i on , 
ttat the ~oard momber s acted holly 
Ylit ... ou t authority . lhe sta tute 
(.:>ection _£18 . h . s . Lo . 1939) pro­
vides that the tool s of a oistri ct 
shou ld not be l oaned to any one ex-
cept persons doin0 free work upon 
the roads of t he distric t . l can 
find no auth~rity , st~tutory or other­
wise , for t he nctior. of t~e Loard. 

"If i t is your opini J~ that tee leao­
inb of tte equiome~t was i proper , I 
then ask that you aavi so me wl,o shoul d 
institute an actlo~ to reco~er t ho 
machir.er y , provided t he lessee re-
!'use s to surrender it an6 tle '.i. o nsbio 
board refu ses t o attempt to gbt it back 
until the all eged r et. tal period has e.x­
pir ed . Al so , what form of actior, sho..t l d 
be institu ted . " 

In answering t he above ro u est , and since you u se 
Section ~Pl8 L. ~ . r issour l , 1939, there i n , e are pr e­
suming t hat t le r 0ad dis i r i ct is a road Qistr i ct provided 
for under Arti cle 17 , Chapt er 46 , h . ,;) • 1 issourl , 1939, 
which appl ies to commor road districts , in counties under 
tov:nship orgs.rization , ar.~.d no t to Article 18 , Chapter 46 , 
h . ~ . issour1 , 1939 , which applies to special r oa d di s­
tricts and benefit assess,ents in counties under t ownship 
organization . 

Section 'el3 h . ~ . ~issouri , 1939, r ead s as fo llows : 

"All road laws of tl .. i s state shall 
appl y to counties under township 
or\.;o.nization, unless by tr .. eir t .... r:cs 
limited to count ies r.ot under township 
or ar lzation , or i r1 coL.fli ct with the 
provisions or thi s l avt. tt 

• 
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Under tLls sectio~ t t & 0 6. eral roau l aw of ~11 co~ntles 
appl ies , unless t .r.e count.:..ts are l imit ed to counties 
under to nsh.;.p orga:ci zat1or , or or e in conflict with tLe 
!)revisions applic&bl e to roac. di stri cts under tO\ 'r.ship 
organization . 

Dt!dtfr• ' oction 8814 t~. . ~ . , lssouri , 1~;;~39 , tbe town­
sh ip L0ard of cirectors tor~ road oistricts and appoint 
ro~d ovel' soers , ... L.er (, , unc.er t:he ~-eneral road l a\"F , ,.,l_ich 
applies t o counties rot u~oer towrshin orea~i zatior. , the 
county cv rt defir es t he roa~ districts and apro:nts t he 
r oad overst~ers . 

Sect ion ~818 , supra , to tl ich you ref er in yJur 
r eques t , reads as fo llows : 

"~ho overseer sLall not employ 
&ny member of the township board 
nor enter irto any contr act f or 
road work , material , tools , teams , 
nor p~chase any machirery or ma­
teriel for t he use of tho road dis­
trict from any menlbCJr of Ule board 
or a member of his ovm fami l y , either 
dir ec tly or indirectly , nor in any 
way u se the funds of the c is ~ri ct so 
as to bE-come t.1...c beneficiary in the 
di sbursement of th6 same . The t ools 
of the di stri ct shell rot be loaned 
to nr.y ~erson, exce pt persons tDinc 
free work up_n U:.c:. roacls of tl'.e. d.is­
trict . " 

Under tho a Govo section the overseer is empowered 
to loan tl.e tools of tr .. ~ dist rict , but nc, thlnc 1o said 
in r ego.r u to J e ::.a ch.inery. This section provides tr~at 

·-
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the ov~rseer shall not ent~r into any contract for road 
wor k , ~aterial , tools , teams , or purchase any ~achin~ry 
or mater ials eitrcr fro~ rn~bers of the town ship board 
or a me~ber of his family , directly or i ndirectly . It 
mer tions th~rein machirery and tools as a differert class 
of property , but onl y mentions that t he t ool s shal l not 
be l oar:ed to al"y per son except to per sons doill(~ f ree 
wor k upon the r oads of tLe distr ict . ~hi s is an express 
orobibition , and i~~liecly by act of l sw, as hereu1aft er 
set out , prohibi ts the l oaninz· or leasing of ~achinery 
such as a tractor . 

~he powers of township boards are sot out i n Se c­
tion 1 3933 h . J . .. issourl , 1939 , rhich r e!. ds as fo l l ows: 

"~ach townsh i p , a s a body corporate , 
shall have power and capacity : .t' irst , 
to sue and be sued , in the manner pro­
vided b j tf.te l a\vs of tr is sta te ; second , 
to purchase and hold real cstete within 
its own l imits for the u se of its i n­
habi tant s , subject to tt~ •ower of tne 
general a s se.':lbly ; third , t o make such 
contracts , purchase ana hol d personal 
propGrty , ana so much .t hereof as may be 
necessar, to the exer c ise of its coruo­
rate or administrative pow~rs ; fourth , 
to make such orders for t~c dieposition , 
r eeulation or ~se of its cor por ate 
pr operty as may be conducive t o the 
in t er est of the ~nhabitants t hereof ; 
f i fth , to purchase at any public sale , 
.tor t he use of.' said tovrnship , any real 
esta te ~hich may oe necessary to secure 
any debt to sai d t ownshin , or the in­
habitants t her eot , i n t Lei r cor oorate 
capac ity, and to disoose of.' the same . " 
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Al so , ..,ection 13934 • . ~ . isso ' ri , 19SS , s "lecif ically 
forbids any ot her act , except tl ose t .t.at o.re set out in 
dectio~ 13933, s ~pra . ~ectiol'l 13934, supra , reads a s 
follows: 

" i~o township shal l oos s ess any cor­
por a t e power s , except suca as are 
enumerated or «darted by this chapt er, 
or shall be ~pedially ._·i ven by la,; , 
or shall be r e c&ssary to t.i'G exercise 
of t lle powers so enur.:~erated or e;r anted . '' 

In a careful r esearch of Sec tion 13933 , sapra , re 
fai l t o fine any au thority for· tee townsh ·p board to 
loan machinery to pe used by a person outside of t.J:.c. 
road dist r ict . Lowns h1p boards cen ozly perform those 
duties authorized by statute in the same ~al'l er as duties 
aut h:>r1zed by I:lembers of tt1e county court . 

In the ease of Jensen v . Wilson •J. p., Gentry t.ounty , 
145 ~ . 1. 2d 372, t h e. court , i n sto.tln,.. t his rule , said , 
in pars . 3- 5 : 

" ->! ·:: •~ A tovm~hip board functior. s 
not as a co~rt of broad jurisdiction 
but as t~e a~ent of Lhe t own ship ~ith 
l i mited a~t ~~rity . vonse q~er.tly , it 
i s ever, mor·c essential that 1 ts au­
t kority be exerc ised i n str i ct co~­
pl iance w1tn ttle ,~o,·ers granted to it . 
~ueh a board comes under tte sa.:le rule 
as a county court . A county court is 
onl y t he a,:ert of ti.e county 111 th no 
powera except t 1ose granted and li 1ited 
by law, and like all o ther ager ts, it 
must pursue 1 t s au tilori ty and act wi_th­
in t he scope of its powers . State ex 
rel . ,..t 1~cy, etc., ny . <..o . v . ~..arris , 
96 o . 29 , 8 s . ~ . 794 . ~ ~ * * * " 

\ 

• 
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ln your req .1est you also ask \ .. tat form of act ion 
sho ~ld be institu ted. You a lso stat~ t hat t b e to~nship 
board may r efuse t o ~et t rc tractor back until the 
alleged rental period hea e~pired. lf such is t e ease, 
the ta."lfpayers of tr·e distri ct may , after proper demand 
upon the to~nsh l p board, bring an action in replevin to 
recover t he tractor arc ae t up in tho ootition tlctr 
special iLter vst as ta~payere in the ownership of the 
trl'ctor . lt was so held in tho ca t"e of Smith v. l~endr1cks , 
1 36 ~ . u. ( 2d) 449, pars . 4- 5 , here the co~rt se ld: 

"It i ,s a familiar principle of 
equity that if A. has a cause of 
action a t law, v·bich he alor.~ e can 
assert, but ir wh1 ch L . l:as an 
interest , dnd A. 1cf uses to bring 
the suit at! law, L., by allegir.g a 
proper demand and· a refusal of A. 
to bring the suit , con succ,ossful-
l y mair.tain an actiol'l in eq ... ity to 
recover for A., be ca~se ~ · is in­
terested ir. the recovery anc it is 
A. ' s duty to bring the ~~it . 

"The:,r e are a number ot· such cases 
irl t hi s and other state s relating 
to corporate actions wher e t he di ­
rectors of a corporation ha~e wasted 
the assets and r efused to sue ln the 
name of and for tee cor9oratioL. i ny 
stocknolder in tte corporation, on 
behalf of himsel f and the other stock­
hol ders , can maintain the sui t for the 
benefit of the corroration. hannerty 
v . Standard Theater Co . , 109 uo . 297 , 
19 s . • 8 2, ~d numerou s cases follow­
ing it . On the sane principle , a tax­
pay ~ in a public corporation can, in 

• 
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a proner case , br ing su ch a suit 
on behtlf of himsol f and other tax­
payers to r ecover on behalf of the 
corporatior. . "!'hi s has been repeatedl y 
decided by the ,,issouri courts . " 

Section 4483 l! . .;) . -' issouri , 1939 , partially 1~cads 
as follows : 

"If any member of any town or city 
council , or of any county court or 
corr;m11ss1on or body cllar ged ~ith the 
administr a tion or mnnacement of t he 
affairs of any courty, or any ~­
ecutive office~ ~ momber of any 
executive departn ent of nny city, 
iQ!!t ~ countx i n this· state , or 
any member of any board or commission 
chc.r e;ed vd th tLc acunini s trn t i on or 
management of any charity or fund 
of a publ i c nature , by whatever nane 
the s ame may be ~alled , shall know­
ingly and wl t nout authority of law 
vote for the appropriation, dispos i ­
tion or d isbursement of any money 
or property belonging to any such 
city, town., county , chai•1ty or fund , 
or any subdivision of' any ~ city, 
~ Q£ county , to any u se or pur pose 
other than the specifi c use or purpose 
for whi ch t he same was devi sed , appro­
priated and collected , or authori zed 
to bo collected by law, or shall know­
inGlY aid , advise or promote the ap­
propriation , disbursement or di sposi­
tion of any such money or property, 
for any pur pose not directed and war ­
r anted by law, and such illegal ap-
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propriation , disburse 1ent or dis­
position be 1~ foct effected, every 
person so oftendins nculrst the pro­
visions of this section shall be 
deo •• ed and taken to ! ave felori ously 
embezzled and c "'r" c. rtea. t o :Jis own use 
sucl- money Ol' ..-'r operty ; .. .. ·· • " 
(Ur.aerscorlng ours . ) . 

~his section s pecifically states : 

" ~~ * {!· ar.y executive officer or 
member of any oxeou tive de~artment 
of any city , town or county in tltis 
s t ete , :'" -::- ~:- -·~ or any subdi vi s1on 
of any such city, to~ or county, 
to ary u se or nuroose other than 
the specific u se or p,·rpose for 
which the same was devised, ~- ;. 
shal l knowingl y aid , advise 0r oro­
mote tl".e approoriati 1n , di sburse.,ent 
or disposition of any such money or 
property , for any p~r ~o se not di­
rected and warrar t ed by law, * ~ * 
shal l t.e dee ned ana. tal en to have 
felonious l y embezzled and converted 
to t is own use such .1 oney or proper-
ty ; ;: ~} ~- {} .; . • ft 

urder the above -partial sect.i..on , 44b3 , suora , a 
criminal action r-ay b~ com.•encea for t ho unlawful un­
a·.lthorized d i .. buraemcnt o.nci diaoooi t:.on of tu.6 tractor . 
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lt is , thereforE. , the opir.1 on ot thi s depart er:t 
t hat t.te to\\lnship board of Carrol l l..ounty , .. lssouri , is 
not author ized to leaso a trac t or belon:in~ to tte town­
sh ip to an indi vi dual wh~ has taken i t to so-e pl~ce in 
South iosouri on a road pr oject . 

It is further t Le op~nion of t rd s dopnrt ent that 
if t h e township board refuses to brir~ ar action uO re­
cover t he tractor, thon t ho taxpayers may bring a.n act ion 
io replevin t he tractor , in whi ch t hey have a srecial 
1r terest, by fi r st tnakirg o. demand on the to\"'nship board 
to so act , and upnn r efusal of the boar d , to br~n~ an 
action ln t r·e ntl!r•e of one or more taxpayers . 

Re spectfully submi tted 

Al' HOVl::D : 
h e J • ~~p7:, 

As sistant j ttorney Gereral 

ROY !r1c iU .1. TRlCK 
Attorney Gcter al of ~ isso~i 

WJB :Rr 


