
I OFFICERS : Justice of t h e Peace : Justices of t he peace 
may hold the office of 
deputy recorder of deeds 
at t he same time . 

Jsnus r y 1 € , 1943 

l!onorabl e IL . rr i ff in Teters 
Pro secut:n~ At torney 
Jasper ~ounty 
Cart~abe , , 1 ~ so· ri 

Dear Sir: 

FIL E 0 

f'f 

'Ud s is i n r eply to yo·1r r eoue s t f or an ooinion 
under da te of J s nuary 13 , 1 943 , in regar d t~ the ques ­
t i on which yo11 sta te ~as beGr r a.1 sed, 

" ~~- ~· * as t o >r.t ether or .cot a 
Jus t ice of '.)eaco may a l so be a 
Den,1t y Fecorder f or the liMi ted 
ourpo~e of i ssuinc ~rr1 a¥e li­
cerse s , part i cular!~ rcen t hey 
will s e ~ve wi trout s ssls ry. " 

In a caret'ul r esearch :·e !'ail to f i no ail 'J statu te 
or any sect :1 ~n under t~e Cor.s t i t ut:ion \'!'"~- i cr "Jrohib i ts 
a person fro hcl~ir~ t wo cour t y orf 1ce s . 1he Cons titu­
tion doe s prohibi t a stat s officer rol e i rz n off ice 
under t he r1 t ed ~tate R as it ooreers i r ~ection 4 , 
Article XIV of the vor stitvtior of issourl . The 
Co .. s t i t u tior of !fd s s 0uri a l so prohib l ts_, i r countie s 
or c:i ties ra~1 n _:: ""!ore then t v:-0 hur.dred t :housand ( 20 0 , 000 ) 
inhabitants , t he holdir: , by Bf'yore , of a s t a t e office 
an6 an office in any county , city or o t her munic i pality . 
'l'l:is is s e t ont _, r. "iectiofl J 8 , Prticl e I ) of t he Consti­
t u t i on of .t>tiEsot-r i . 
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Section 18 1 1-.rticle IX of the Constitution of 
d issouri r eads as fol lows : 

"In cities or countie o havi r.t]; r ore 
than t wo hundred t housand inhabitants , 
no person shall , at the same ti1 e , be 
a state officer and an officer of any 
county , city or other municipality; 
and no pbrson shall , at the sam6 time , 
fill t wo munici pal offices , eita.c.r in 
the sawe or diffcr<;,nt municipalit i es ; 
but this section shall not appl y to 
notaries DuLllc , justices of t he neace 
or offic~rs of the militia . " 

~lthough the abo~o 3ect:c.n onl ) applies in cities 
01 counties havir.g more th~r. 2001 100 inhabitants a~a 
prohibits t le hol d ine; of a sts.te. office , or tho offi ce 
of any county, city , or ot her municipallt~ at the s ame 
t i me , and prohibit s t_hc f illing of tvro municipal offices , 
ye t , it specifically sots ot..t that t!c. seot1or shall not 
apply to justices of the peace . 

Jirce ther e ls no cons t i tuti onal pr ohibit ion under 
tho Gonstitution or t he statutes prevontlng a person 
f rom r .. olc' inb two county offices , we must r o!"er· to tre 
oonua1on law. ln the caGe of Jtate ex rol . alkcr , Attor­
ney ~et'eral v . bus , 135 .... o . 325 , which w s paasod upon 
by the 3upr~me Court of t : is state , June 30 , 1896 , and 
which has not been overruled i n any manner , 1 t v•as hel d 
that unaer the commoL law the questio~ as to wrether 
or not a person could hold t wo county offices should 
depond upon whether or not t he two offices ~ere in­
compatible . ~1us case held thnt a deput y sh~riff of 
the ~ity of 0t . Louis co ,ld also hol d t r o position of 
school director i n the ~ity of , L. Louis. 

iho cas e of Stato ex rol . · a l kor , l ttorn~y General , 
v . · us , sapra , va s follo~ed i r the case of ~tate ox 
r e l . Lan0f ord v . ~nsas City, 261 s . ' • 115 , and in 
that ca se t he court hel d t hat the o.tfice o!' a deputy 
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sheriff was not inco npatibl e \'litl. the office of city 
clerk. In paragraph 1, t he court said: 

"'lhe on l y point r aised by appel ­
l ants i n t~1 s case , whi ch was not 
decided a dversel i t o a opellaots' 
contention in th~ Pri or Gase , is 
the con tention t l'_a t rcla tor's ao­
pointment and acceptance of the 
office of depu ty sheriff on January 
1 , 1921 , and ~is dischar ge ot the 
dutios of tl_at olt:ice up to t he time 
of t he trial, wa;rir co pa tible ~ith t h e 
office of clerk df t Le boar d of public 
r orks . !he ev lderJce s 1: o ed that t.t.e 
dutios of r e lator as such clork were 
cl erica l, and the law fi~es his duties 
as depu t y shc.riff as b~ir s t o attond 
to a ll the dutic ~ of a shLrit f . ln 
support of a ">pellants' contention tl..at 
such uositions wore incompatible , the 
following cases are cited : ~tate ex rel. 
v . r albr ids e , 153 ... o . 194 , 54 ::; • . • 447; 
State ex rel. v . ~raper , 45 Lo . 355 ; 
~tate ex re1 . v . Lusk , 48 J10 • 242, And 
r espondents cite as boldine t hat su ch 
office s ar e not incomptl tiblo r·1 th each 
ot her , St ate ex rel . v . J.flls, 155 •. o . 
325 , 36 $ . . • 636 , 33 L. ~ . A. 616 
(court en bane) a~d Gracey v . st . Louis, 
213 1:0 . 395 , 111 s . . 1159 . " 

In t hat case , the court, at pa e 116 , said : 

"In 8tate ex rel . v . &us, 135 t O . 325, 
36 s . ~~ . 636 , 33 L • .K . i' • 616 , before 
the court , en bane, the GUestion was 
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most elaborate! . consicered . 
Mac.&: arlane , J ., I endered the opini­
on , ana it l.as l.teld tt.~.&t tr.c. office 
of c.ep ... ty sho1·if 1 &.nu ~cL.ool aJ.. ­
re ctor WE..te nolt .. ,er i1 cowpa.tl.ble at 
common law nor prohibited b:y th 
Constitution, anc. that tt-e tc.st was , 
not tt1e physical lnabi..~.i t-y of one 
pt.rsor. to v.isc! .. E>.rbe t 1.e v.J.tl...,s of 
bott ~fflces aL tub sa e tim~ , ~ut 
some conflict ip t~e ~·ties req Jlr&d 
of tb.e o!fic~rs . 'LlH .. court sa ... d , a t 
fo gc "· l of 1 '7. t o { • 6 C '1: r ) • ( a vv vv , • v ""' • , • vv • 

;n ' 'l't.e re:rualnin ir.qu :ry 1 s rhc tht,;r 
tLe duties of t Lc. olfice of te~~ty 
sheriff anc.. t .. vse o.... scl ... ool ~ lroctor 
art.; so ir c.:> .. sls~:,ct. t t~.r.d iLco.u.pa t ... ble 
as to rendc,r it lmproo~r th&t re­
s pondent shou la hol e both al tt.e samt. 

· ti~ue . 1.t common law t.c..e orl-, limit 
to th number of offices oz:e pcrs ... n 
rr.ight hol6. waa U"J.a i tJ. .. E..~ sl.o-.~.lo. te 
CO. patlble &~V. COLSiste~t . ~L~ iL-
co .... patlbilit.) does rot consist !r a 
physicnl inabill.tJ v l Or.~ per ~~L to 
C.iscl.~.art;,e thov ~,..t..t.:t.. s of U .. e tr.c offi ­
ces , but L1~ 1·~.- rust be uoJr e ir.cor..sis­
tcncy .ii. th~ functions o.L tb;; two -
somt conflict in u_.., ct.nie.s r <..qLlrec. 
of tl t. officers , £.s wt. ~re one r..as so_.e 
sup~1·vi sio1. of 1,.. t otl ..... r , is r·c..q • ..ired 
to Ci.sal ''i th , contl'ol , or assist r.im. " 

Also, in the ca~c.. of vt~Le ex I~l . v . Lush , ~8 o . ~42 , 
t.t .. G .... , >.:>reme vour t. oi tt..~s stL t ... lJeld tr.l.!'t tt.e office 
of the clerk of U:..e cir·cuit court was 1.o t il.comp tit.le 
\71th tho.t of u-c.. clc..rk of tt.e cour.ty cour·t . ':..l ... ls esse 
was a case ori~inetino in the.. vlrc~it ~ourt of Col e 
County , issouri . 
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46 G. J . sets out the r ule ir ~ ection 46 , page 941 , 
as to the construction as to h ethcr or not t~o offices 
under the common l avt are 1ncoupatibl e . 

$ectior. 46 , of 46 c. J., supr a , reads as tol1ows : 

"At common law the holdi ng of one 
orfice does not of itsel f disqualify 
the incumbent t·r om hol ding another 
office at · the same time , pr ovided 
there is no incoxsistency in the func­
tions of tle two offices i n quest ion . 
but where the funct ion s of two offices 
are inconsistent , they ar e r egarded 
as inco~patible . ~he i nconsistency , 
which at common law make s offices in ­
co . patible , does ~ot consist in the 
physical i mposs ibility to discharge 
t he c.utl.. .. s of bott. offices, but lies 
r ather i n a co~f1ic t of interest, a s 
where one i s subordinate to the oth~r 
and subj ect i n sowe degree to the super­
visory pow·er of its incumber. t , or r•hvre 
the incumbent of or.e of the off ices Las 
tho power to ro.move the incumbent of t he 
other or to audit t r e accounts of tLe 
other • .1.he ques tior oi' ·r.co lpatibility 
does not a r i se when one of the posit i ons 
is an offlce and t l1e otter is :ner-1r an 
employment . " 

~e must therefo re l ook to the powers a~d duties of 
justices of t r e peace and deput y recorders of deede, re­
spectively. 



Honorable ll. Ti ff in Tot ers - 6- Jo.nuury 16 , 1943 

Vte fail t o find , in Chapter 29 , (R. S. r i ssouri , 1939 ), 
which appl i e s t o t he recorder of deeds , any cuties that 
are i nco11pa t ible , conflicting , rep·1gnant and inconsisten t 
with t he dut i es of a justice of t Le peace , and t tose of a 
deputy recorder of deeds . The duties of a justl co of the 
peace a re se L out i n Chapt er 11 of tho Revised ~tatutes 
of ~issouri , 1939 . 

lhc only officer se t out by statut~ as bei nc inel i gible 
to be a justice of t1e peace , and a not her off i cer at t he 
s ame time , is a cle rk of t he circuit court, or clerk of 
t he count y court . (Section 2526 k . s . 11issouri , 1939 ) . 

A justi ce of t Le peace is a to n shi p officer , f or 
t he r &a s on that his jurisdiction and election are confined 
to a township . A ~ustice of t le peace i s commonly called, 
a "county offi cer . ¥.o do not f i nd a.ny const1tutior.a1 , or 
statutory, pr ohi bition wl"ich wo ..1 l d pr event a just.:ce of 

the peace f r om holdin~ another county office at t t e same 
time , except tha t of clerk of t ro circult court or cler k 
of U 6 county court , as sot out i n Sec tior. 2526 , sup ra . 

'l'he main questiol" involved, wl .. ere tl-_ere is r10 

s tatu t or y or cons tit ut i ol"al prohibitio n, is , whether or 
not t l.le dut ies of a justice of t1 e peace and t h e. o.utles 
of a deputy r ecorder of deeds are inconsistent , conflict -
ing, r epugnant or i nconsistent . ln t he fJ t o.te of Penns ylvania, 
it was bel a t hat a justice of t te peace and an associate 
judge of the court of common pl eas were not incompatible offi ­
c'ers , although tr e i ncumbent , as judge , might bo call ed 
upon t o 1 i vo jud( ment in t l .. e common pl t:as on a judgment 
render~d by h im as a justice of Lhe peace . (Commonwealth 
v . Sher iff of l~rthumberland ~ounty, (Pa . ) 4 8er~ . ~ R. 275 . ) 

The above citation ia set out for th~ r eason t hat 
I am assuming that i .t is probabl e that t he deputy r ocordor 
of deeda,so appointed, may have t ho blanks for marriaee 
licen ses , i ncludi ng the application , ard rnay perform a 
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marriage ceremony as a_justice of the peace . A justice 
of t be peace may solemnize a marriage, as authorized 
under r ection 3363 K . s . hlis so uri, 19~~ . o.:> ..1ch a proced· 
ure , that is , the grantinr of the mar riage license, and 
the performaing of the ceremony, would not be considered 
i ncompat i bl e , conflicting , renugnant or inconsistent wi t h 
t he duties of a justice of the ~eace . 

I t is, ther efor &, the opinion of this department, 
t hat a per·son may hold the office of jus tice o!' the 
peace , and th~ office of deputy recorder of deeds at 
t he same time , for the r eason that the dutifs of 
either office are not 1rco~pat1ble , conflicting, re­
pugnant, or inconsistevt with the c.uties of the otuer . 

Respectfu l ly submit ted 

W • J • BUR!G:. 
Ass istant httorney General 

APPROVED : 

ROY McKITTRICK 
At torney General of l~t!ssouri 

WJE : RYJ 


