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OFFICERSY Justice of the Peace: Justices of the peace ~
may hold the office of
deputy recorder of deeds
at the same time.

Janusry 1€, 1943
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\
Honorable I, Tiffin Teters
Prosecuting Attorney

Jasper County

Carthage, i‘issonrl
Dear 5ir:

ihis is in reply to your request for arn opinion
under date of Jesnuary 13, 1943, in regerd to the ques-
tion which you state has beer raised,

" % % % as to whether or rot e
Justice of Peasce may also be a
Deputy Fecorder for the limited
purpose of issulns marrisce li-
censes, particulerly wvhen they
will serve without & selsry.”

In a careful research we faill to find any statute
or any section under the Constitution which »rohibits
a person from heldinz two county offices, 7The Constitu-
tion does prohitvit & state officer holéding an office
under the United Ststes as it sppeers in Section 4,
Article XIV of the Corstitutiorn of ¥issourl, The
Cornstitution of Missocurl aleo prohibits, irn countles
or cities having more than two hurdred thousand (200,000)
inhabitants, the holdinrg, by enyone, of & state office
anc an office in any county, city or other municipality.
This is set out v Section 18, Lrticle IX of the Consti-
tution of kissouri,
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Section 18, Article IX of the Constitution of
ilssourl reads as follows:

"In cities or counties having more
than two hundred thousend 1nhebitants,
no person shall, al the same time, be
8 state officer and an officer of any
county, city or other municipalilty;
and no person shell, et the same time,
£111 two munlcipal offices, elther in
the same or different munlcipalities;
but this section shall not apply to
notaries public, justices of the peace
or officers of lhe militia,"

Although the above sectlion only applies in cities
or counties having more thern 200,000 inhabitsnts arnd
prohibits the holding of a stste office, or the office
of any county, city, or other municipality at the same
time, and prohlbits the rilling of two municipal offices,
yet, it specifically sets out that the section shall not
apply to justlices of ihe peace,

3ince there is no constitutional prohibition under
the Constitution or the statutes preventing a person
from holding two county offlces, we must refer to the
common law, I1n the case of Btate ex rel, ‘alker, Attore
ney Ueneral v, bus, 135 lo, 325, which was passed upon
by the Supreme Court of this state, June 30, 1896, and
which has not beern overruled in any manner, it was held
that under the common lew the question as to whether
or not a person could hold two county offices should
depend upon whether or not the two offlces were in-
compatible., “his case held that a deputy sheriff of
the City of St. Louls could also hold the position of
school director in the Uity of Ut., Louis,

The case of State ex rel, "alker, Attornsy Generzl,
ve Bus, supra, was followed in the case of State ex
rel, Langford v, Kansas City, 261 S, '/, 115, and in
that caese the court held that the office of a deputy
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sheriff was not incompatible with the office of city
clerk. In paragraph 1, the court saild:

"The only point raised by appel=

lants in this case, which was not
decided adversely to anpellants!
contentlion in the Frior Case, ls

the contention that relator's ap-
pointment and acceptance of the

office of deputy ) ‘'sheriff on January

1, 1921, and his /discharge of the
duties of thet office up to the time .
of the triel, wag incoapatible with the
office of clerk of the board of public
works., Lthe evidence skowed that the
duties of relator as such clerk were
clericel, and the law fixes his duties
as cdeputy sheriff as being to attend

to all the dutied of & sheriff. 1n
support of appellants' contention that
such positions were incowpatible, the
followingz cases are cilted: State ex rel.
ve Welbridge, 153 Mo, 194, 64 S, V. 447;
State ex rel. v, Draper, 45 lio., 3553
State ex rel. ve Lusk, 48 lio, 242, And
respondents cite as holding that such
offices are not 1n00mpat1ble with each
other, State ex rel, v, Lus, 135 o,
025’ 56 b. ‘. 656' 33 L. e A, 616
(court en banc) and Gracey Ve St. Louis,
215 Me. 395, 111 S, 7. 1159,

In that case, the court, at pa e 116, said:

*In State ex rel, v, bus, 135 ko. 325,
o6 S, W, 636, 33 L., K, A, 616, before
the court, en bane, the queation was
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most elaborately consicered,
Macrarlane, J., rendered the oplni-
on, and it was lLeld that the office
of deputy sheriff snd school di=-
rector were neltLer incompatible at
common law nor prohibited by the
Constitution, anc that the test was,
not the physical inability of one
person to discharge the dutics of
both offices al tlLe same time, but
some conflict ip the dutles requlred
of the officers, 7The court said, at
age 338 of 136 lo. (36 S, W, 639):

"' Jhe remalning irquiry 1s whether
& dutles of the oifice of ceputy

sheriff anc ti.cse oi schcol director
are¢ 80 incorsistent and incompatible
as to render it improper that re-
_spondent should holcd both at the saune
time, At common law the only limit

to the number of offices one perscn
might hold was that they should be
compatible and consistent. %he 1in-
compatibility does rot consist ir a
physical inability of one perscon to
discharge the cduties of the two offi=-
ces, but thierc must be some 1lnconsis-
tency in the functions of the twe =
some conflict in tle dulles rcguired
of the officers, &s wkere cne has somne
supervision of tre other, is required
to deal with, control, or assist him,"

Also, in the case of State ex rel. v. Lusk, 48 llo., 242,
the Supreme Court of this state heléd that the office

of the clerk of the ceirculit court was not incompatitble
with that of the clerk of the county court. This csse
was a case originating in the vlircult Court of Cole
County, iiissouri.



Honorable ii, Tiffin Teters -5=- Januery 16, 1943

46 C, J, sets out the rule in Section 46, pagze 941,
as to the construction as to whether or not two offices
under the common law ere incompatible,

Sectiorn 46, of 46 C, J., supra, reads as Ifollows:

"At common law the holding of one

office does not of itself dlsqualify

the incumbent from holding another
office at the same time, provided

there 1s no incounslstency in the func-
tions of the two offices in questicn.
But where the functions of two offices
‘are inconsistent, they are regsrded

as incompatible. %he inconsistency,
which at common law makes offices in-
compatible, does rot consist in the
physical impossibility to discharge

the cutles of bothk offices, but lies
rather in & couflict of interest, as
where one i1s subordinete to the othsr
and subject in some degree to the super-
visory power of its Incumbert, or wvhere
the incumbent of one of the offices has
the power to remove the incumbent of Lhe
other or to audlt the accounts of the
other, the question of Incompatibility
does not arise when one of Lhe positions
is an office and the other 1s mersly an
employment,"

We must therefore look to the powers and dutles of
justices of Liie peace and deputy recorders of deeds, re=-
spectively.
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We fall to find, in Chapter 29, (R, 5, lissouri, 1939),
whiich applies to the recorder of deeds, any cuties that
are incompatible, conflicting, repugnant and inconsistent
with the duties of a justice of the pesce, and those of a
deputy recorder of deeds. The duties of a Jjustice of the
peace are se. out in Chapter 11 of the Revised Statutes
of Missouri, 19359,

ihe only officer set out by statute as being ineligible
to be a Justice of tihe peace, and another offlcer at the
same time, 1s & clerk of the clircult court, or clerk of
the county court, (Section 2526 K., S, Missouri, 1939).

A justice of the peace is a township officer, for
the resson that his jurisdiection end election are conf'ined
to a townshin, A 1uat1ce of the peace 1s commonly called,
a "county officer. Ve do not find any constitutiornal, or
statutory, prohibition which would prevent a justice of
the pesce from holding enother county office at the same
time, except that of clerk of the circult court or clerk
of the county court, as set out in Section 2526, supra.

The main question involved, where there is no
statutory or constitutional prohibition, 1s, whether or
rnot the cduties of a justice of ihe peace and the dutles
of a deputy recorder of deeds sre inconsistent, conflict-
ing, repugnant or inconsistent, 1In the State of Fennsylvania,
it was held that & justice of the peace and an assoclate
judge of the court of common pleas were not incompatible offi-
cers, although the incumbent, as judge, might be called
upon to pgive Jjudgment in the common pleas on & judgment
rendercd by him as a justice of the peace., (Commonweslth
v. Sheriff of lorthumberland County, (Pa.) 4 Serg. & R, 275.)

The above citation is set out for the reason that
1l am assuming that it is probable that the deputy recorder
of deeds, so appointed, may have the blanks for marriage
licenses, including the application, and may perform a
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marrisge ceremony as a justice of the peace. A justice
of the peace may solemnize a marriage, as authorized
under Section 3363 K, S5, Missouri, 1959, Such a proceds
ure, that is, the granting of the marriage license, and
the performaing of the ceremony, would not be considered
incompatible, conflieting, repugnant or inconsistent with
the duties of a justice of the peace.

CONCLUSIO L

It is, therefore, the opinion of this department,
that a person may hold the office of justice of the
peace, and the offlce of deputy recorder of deeds at
the same time, for the reason that the duties of
either office are rot ircompatible, conflicting, re-
pugnant, or inconsistent with the cuties of the other,

Fespectfully submitted

W. J. BURKE
Assistent Attorney General

APPROVED:

ROY MeKITTRICK
Attorney General of Missourl

WJE sRW



