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HOUSE BTLL NO. 45: Does not include Osteovaths.

llarch 25, 1943
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Mr, We W. Sunderwlirth 52?7‘;

“enate Chamber
Capitol Building
Jefferson City, Missouril

Dear kr, Sunderwirth:

Under date of lkarch 22, 1943, your wrote this office
requesting en opinion as follows:

"I would like to have an opinion as to
the rigchts and duties of Osteopaths in
reference to llouse Bill No. 45. I am
attaching a copy of this bill and wish
to have an opinion as to the right of
an Osteopath to provide the certifi-
cate referred to in Seetlon 1, Line 9,
of llouse Bill lio. 45 in the 1light of
Section 100406 of Revised Statutes of
Missouri, 1939,

"This bill is up for hearing today. I
would like to have an opinicn as soon
as possible. I will try to get the
bill laid over until tomorrow awaiting
your opinion,"

There ie no line 9 of Section 1 in House Bill No.
45, On page 2 of Illouse Bill No, 45, line 9, the word
"physician" is found. This 1is in the proposed new Sec-
tion 3364, The clause in which the word is found is
here quoted.
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m ok X K R X 5r unless, in the case
of an appllcant with a positive test,
such applicant presents and files a
certificate from a physician duly li-
censed to practice in the State of
kissouri stating that to his or her
best knowledge and belief, after hav-
ing made a thorough physical examina-
tion of such applicant, he or she is
not infected with syphilie, or if so
infected is not in the stage of the
disease wherelin it is communicable
either to the spouse or the offspring,
which sald physician's certificate
shall have attached thereto a labora-
tory report of the test for sgphilis
- made by such laboratory; * * ¥ © * »

The question you ask is an exeeedingly close one
and the opinions of the courts are not in harmony on
the meaning of the word "physician". The earlier de-
cisions almost universally held the word "physielan"
did not inelude persons practicing osteopathy, but in
later years decisions in some states have held the word
to inelude osteopaths. The courts of Missouri have
not passed upon the word in recent years., There are
two early decisions which hold that osteopaths are not
physicians. These cases are Grainger v. Still, 187 Mo.
197, R224:

"It will thus be observed that the
position of osteopaths in this State
is not only anomalous, but that it

is sul generis. Anomalous, because
while it 1s spoken of as a systenm,
method or science, it is yet declared
not to be the practice of medicine
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and surgery, in any of its depart-
ments., And sul generis, because
osteopathe are not subjected to the
jurisdiction of the State Board of
Health, as 8ll other practitioners
of medicine and surgery, in any of
its departments, are. Yet, any
legally suthorized practitioner of
medicine and surgery is expressly
permitted to cure or relieve disea-
ses, with or without drugs, or by
any manipulation by whiech any di-
sease may be oured or alleviated.

"In other wordg, osteopaths are not
physiclans or surgeons, in any of
the departments of medieine or sur-
gery, but may cure or relieve any
disease of the human body amccording
to the system, method or science as
taught by the American Sehool of
Osteopathy of Kirksville, Missouri,
or any other legally chartered and
regularly conducted school of oste-
opathy.

"Neither the statute nor the record
in thies case shows what such system,
method or science is, The plain-
tiff offered to prove that they use
the same textbooks as other schools
of medicine, and also that they
have no fixed rule of practice for
the treatment of hip Jjoint disease,
and, for the purposes of the case,
the trial court ruled that such
facts might be considered as proved."
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and the case of Le Grand v, Security Benefit .ssoclation,
decided by the Springfield Court of Appeals and reported
in 240 S, W, 852, 854!

"Seotion 7330, kK. &, 1919, a part

of article 1, ¢, 65, R, S. 1919,
which has becn the law for many
years (Laws 1901, p. 207), provides
that it shall be unlawful for any
person not a registered physician
within the meaning of the law to
practice medieine or surgery in any
of 1ts departments. Section 9202,
R, S, 1919, supra, which was enacted
in 1897, specifically provides that
the practiice of osteopathy is not
the practice of medicine and surgery
within the meaning of artiecle 1, c.
35, In Gralnger v, Still, 187 lio.
197, loc, cit, 224, 85 S. W. 114, 1123
(70 L. R. A, 49), this language ap-
pears:

"'In other words, osteopaths are not
physicians or surgeons, in any of
the departments of medicine or sur-
gery, but may cure orrelieve any di-
sease of the human body according to
the system, method or sclience as
taught by the Ameyican School of Us-
teopathy of Kirksville, Missourl, or
any other legally ohartered and re-
gularly conducted school of osteo-
pathy.'"



Mr, W. W. Sunderwirth “5m- Mareh 25, 1943

The Still case, supra, was a damage sult against an
osteopath for malpractice; the Le Grand case was an in-
surance case. logt of the declsions undertaking to de-~
fine or construe the word "physician®™ have been in in-
surance cases, ¥rom these two decisions here cited it
is apparent that under the present Missouri decisions
the word "physiclian™ as used in line 9 on page 2 of
House B1ll llo. 45 would not include persons practicing
osteopathy unless there should be some other provision
of the law which, when construed with fouse Eill Fo. 45,
would broaden the meaning of the word sufficiently to
inelude osteopaths,

In your letter you mention Seetlon 10046, irticle 1,
Chapter 76, R. 8, Mo., 1939:

"Osteopathic physiclians shall observe
and be subject to the state and muni-
cipal regulations relating to the con-
trol of contagious diseases, the re-
porting and certifying of births and
deaths, and all matters pertaining to
publie health, and such reports shall
be acceepted by the officer or depart-
ment to whom such report is made."

For a number of years this State has had laws and
regulations pertaining to the control and quarantine of
contagious diseases and pertaining to the registration
of births and¢ deaths, Osteopaths,having been held not
to be physiciane and the statutes, Seetion 10042, de-
claring that persons »nracticing osteopathy were not en-
gaged in the practice of medicine, it 1s the view of
the writer that Seotion 10046, surra, was en&@ted for
the purpose of bringing the osteopaths under the laws
and regulations pertaining to the control of contagious
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diseases and the registration of births and deaths,

If the purpose of the statute was not to bring the
osteopaths under the regulations concerninsg contagious
diseases and the record of births and deaths but was to
confer upon them some right, it would be necessary to
determine just how far it goes in eonferring rights, In
this connection it is desired to call to vour attention
the rule of ejusdem generis, whioh rule together with
the exceptlions 1= very aptly set out in Volume 59, page
981, sectlon 581 of Corpus Juris:

"By the rule of construction known as
'ejusdem generis,' where general
words follow the enumeration of par-
ticuler classes of persone or things,
the general worde will be construed
as anplicable only tc persons or
things of the same ceneral nature or
class as those enumerated, and this
rule has been held especially sppli-
cable to penal statutes. The pare
ticular words are presumed to des-
eribe certain specles and the general
words to be used for the »urpose of
including other specles of the same
genus, - The rule is based on the ob-
vioue reason that if the legislature
had Intended the generel words to be
used in thelr unrestricted sense they
would have made no mentlon of the
particular clasees. The words
'other' or 'any other' following an
enumeration of perticular classes are
therefore to be read as ‘'other such
like, and to include only others of
like kiné or character. The dooc-
trine of ejusdem generis, however, is
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only e rule of construction, to be
applied as an aid in ascertalning
the legislative intent, and cannot
control where the plain purpose and
intent of the legislature would
thereby be hindered or defeated;

nor does the docetrine apply where
the specific words of a statute sig-
nify subjects greatly different from
one another, nor where the specifiec
worde embrace all objects of thelr
cless, so tkat the general words
must bear a different meaning from
the specific words or be mesaning-
less, nor where there ere no speci-

fic terme followed by general terms,
} * I it

In connection with this rule and its anplication
the following Missouri cases are ocited and quoted from:

State ex rel. Goodloe v, Wurdemen, 286 Mo, 153,
161, 162, which 1llustrates the operation of this rule:

m ¥ % % % ¥ It 1s a familiar rule of
etatutory construction that where an
enumeration of spscific thinge is
followed by some more general word
or phrase, such general word or
nhrase should be construed to refer
to things of the same kind. (19 C.
J. p. 1255.) An exception to this
rule occurs where the specific
clauses exhaust the class, so that
the rceneral word or phrase must "be
construed to have a meaning beyond
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the general class, or must be dls-
carded altogether. (State v, Smith,
233 Mo, 242, 1. c. 257.)

"It ie obvious that the specifiec
words in thle inetance do not ex-
haust the general class of those
having a pecuniary interest in the
estate. An administrator has such
an interest for example. (See In
re ﬁ?Cune's Admr,., 76 Mo. 200, 1. ¢,
205 .

"Je therefore conclude that the pre-
sent 1s & proper case for the eppli-
cation of the rule of gjusdem generis
(State v. ade, 267 Mo, 249, 1. €.
257), and that the general clause
'other person having an interest in
the estate' is properly construed as
embracing only such other persons as
have a pecuniary interest in the es-

Regan v. Znsley, 283 llb. 297, U"07, 308, whieh also
11lustrates the operatlon of the above rule:

"There is no dearth of technical
reasons bassed purely upon the cane~
ons of construction to sustain the

%onclusian we have reachei.harein-
he language of that portlion of the

statute (See. 5435, supra) under
discussion is as follows: ‘'The
husband shall be debarred from and
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incapeble of selling, mortgaging or
elienatihg the homestead in any men-
ner whatever,' ete. A rule of con=-
strvetion provides that where gener-
al words follow particular words, the
former will be construcd as arplica-
ble only to persons cr things of the
same nature or class as the latter;
or, as we have stated it, 'general
words do not explain or amplify par-
ticular terme preceding them, but
ere themselves restricted end ex-
plained by the particular terms,

State ex rel. Pike County v. Gor-
don, 268 Mo, 321.) In the applica-
tion of this rule to the statute
quoted the meaning of the general
word 'alienation' may properly be
restricted to that embodied in the
particular words 'selling® and 'mort-
gaging.*

"A like construction mey be given to
thet portion of the proviso of the
same section thet "nothing herein
contained shall be construed to pre-
vent the huskand and wife from
jointly conveying, mortgesinz, elien-
ating or in sny other menner dispos-
ing of such homestead or any part
thereof.' As we have shown, there
could not well be a joint alienation
by devlise and the framers of the law
evidently did not so intend. The
reasonable construction of this pro-
viso, therefore, is that such a Jjoint
alienation was authorized as is ex-
pressed by the words 'conveying or
mortgaging' and that the word 'allen-
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ating' should be restricted in its
meaning to that given to the »re-
cedins words, whlle the words ‘or
in any menner disvosing' may be
sonstrued as suppletory. Thus
lnterpreted, the husband's power
of uzlienation by device 1# rot pro=-
hibited by the statute, In the
application of this rule tha nur-
nose of the homesle=d law i¢ not to
be lost sizht of. Thie necesri-
tates 2 modifilcatlon of the fore-
roinge rule of conetruetlica whieh,
w-1le nct prokititings alenation by
devise, limite the exercise of same
to ceses where the rishts of the
widow and minor ohildren &re not
thercty affected.”

27& Yo. 42, B2, 53, T4, l& an
to the above rulas)

"Defsndant contends that tlie nlaces
of exposure end abandonment 'must
be a street or Tleld, or like
nlacz, viere the exjosure is zs
greal, or 1ecater than if in a
fleld or street, and not ia s
rlace of shelter as charced in the
indlctment, " Iy thir contanticn
wa understend thz def=ndont to in-
voke the doctrine of sjusdem Aéfeé-
rig, a famillar rule ol congtruc-
tion, that where gcneral words fol-
low the énumeration of rarticular
classes of persons or things, the
general “ords will be cconstrued as
applicadble only to persons or

—
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things of the same general nature
or clase as those enumerated. 'The
rule is based on the obvious reason
that if the Legislature had intend-
ed the general words to be used in
their unrestricted sense they would
have made no mention of the parti-
cular classes, The words "other"
or "any other,* following an enum=-
eration of particular classes are
therefore to be read as "other such
like," and to include only othLers
of like kiné or character. The
doctrine of ejusdem generis, how=-
ever, is only a rule of construc-
tion, to be applied ae an aid to
ascertaining the legislative intent,
and does not control where it clear-
ly appeare frem the statute as a
whole that no such limitetion was
intended. Nor does the dooctrine
apply where the specific words of a
statute signify subjects greatly
different from one another; nor
where the specific words embrace
all objects of their class, sc that
the general words must bear a dif- -
ferent meaning from the specifilo
words or be meaningless.' (38 Cyec.
1119-1122,) This definition falirly
and clearly explains the meaning,
purpose, manner of applying and 1li-
mitations of the doctrinc invbked.

"It is very clear to usg that the
principle of gjusdem generis cannot
be apnlied here, nor yet the doc~
trine of noscitur a sociis, for the
words 'street' and 'fleld,' appear=-
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ing in the statute, are not even re-
motely related, and neither derives
any color from association wilth the
otlier, but esch staude ae the revre-
sentatlive o7 a distinel class, The
meanin«, tihen, of the geneial ex=-
pression 'or olber ovlace,' in the
statute is not restricled or «ffsc~
ted by the precedins paxrticular
words, wirtlch "signify su: Jeces
greatly different [rom one another.'

"undlich un the Interpretation of
ctatutes, section 409, says: ‘'Jur-
thexr, the general »nrinciple in ques-
tion apolies only wherc the snecific
words are sll of the same naturc,
“liere they are of dlfferent genera,
the meanin: of the general word re-
mains unaffected by 1ts coancotion
with then. Tius, where an act made
it oenul to convey to a prisoner, in
order to vecilitate Liis escape, "any
meask, dress, or disgulse, or any
letter, or auy other article ovr
triing," it was usld that tho last
Zeneral terme were to be understood
in their primary and wide meaning,
and as including suny article or
thing vhatsoever wiich could in any
manney .acilitace the escape of &
prisoner, such as a ocrowbar. (Res,
Ve Yayne, L. R. 1 C. €, 27.2°

"The sreat fundamental rule in the
coustruction of statutes is to as=-
certain and give effect to the in-
tention of the Legislature. For
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the purvose of discovering the le-
gislative intent it is proper, and
often necessary, to consider the
history o the statute, the reason
for its enactment, and the prior

- state of the law on the subjeét to
which the statute relates. (Ga-
briel v, Mullen, 111 Mo, 119§
Greeley v, Railroad, 123 lio, 157;
Missouri Light Co. v. Scheurieh,
174 lio, 235; State v, Baleh, 178
ko. 392,)" _

State v, Smich, 233 Mo, 242, 256, 257, which 1s
also an exception to the rule of gjusdem generis:

"Defendant e¢laims that the general
words in the statute, 'attempting
to treat the slek,' should, by the
application of the rule of gjusdem
generis, be limited to attempts to
treat by medicine or surgery, which
are the spnecial words precedineg,

"is early as 1877 the begislature
of this State enacted a law 'to
regulate the practice of mediclne
and surgery,' and made it a misde-
meanor for any person 'to practice
or attempt to practice medieine or
surgery' without complying with the
provisions of the act. This pro-
vision wag carried through the va-
rious revisions up to and including
section 8517, Kevised Statutes
1899, excepting only that the words
tattempting to presetice' were drop-
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ped, o that the revision of 1899
reads: 'Any person preacticing medi-
cine or surgery in this Ctate with-
out complying with the provieions of
thls article,' etc. The revisions
of 1889 and 1899 also provided that
'everv person practicing medicine
and surgery in any of their depart-
ments' should possess the qualifi-
cations therein specified. In 1901
article 1 of chapter 128 of the 1899
revision, relating to medic¢ine and
surgery, was repealed, and & new act
passed covering the subjeot. CSee-
tion 3 of the aet provided that'all
persons desiring to practice medi-
¢ine or surgery in this State, or to
treat the sick or afflicted as pro-
vided in seetion 1,' should apply to
the State Board of Health for exami-
nation.

"This review of the history of the
law affords a complete answer to the
claim that the doetrlne of e¢jusdem
eneris applies to this case.
is not a case of general words fol-
lowing a specifie designation.
There might be some ground for the
claim if the general words 'treating
the sick' were in the original act.
A8 shown above, until 1901 the only
designation was "medicine and sur-
gery.' No one will claim that the
general words, 'and any person attemp-
ting to treat the sick,' added by
amendment, are e jusdem generis with
the specific words of the original
act.
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"Furthermore this rule of ejusdem
eneris is, after all, resorted to
merely as an aid in construection.
If, upon consideration of the whole
law upon the subjeet, and the pur-
pos~s sought to be effected, it is
apparent that the Legislature in-
tended the general words to go be-
yond the class specially designated,
the rule does not aprly. If the
particular words exhaust the e¢lass,
then the general worde must have a
meaning beyond the eclass, or be dis-
carded altogether. (National Bank
v. Ripley, 161 Mo. 1. c. 132;
Lewis's Sutherland on Stgt. éonst.,
sec. 437.) Certainly the words
'medicine or surgery in eny of its
departments' exhaust the genus or
class.

"It is obvious that the Legislature,
by this amendment, intended to include
those who practice neither medieine
nor surgery in any of its departments,
but who profess to cure, and who
treat or attempt to treat, the sick
by means other than medicine or sur-
Zery. Lvidently the Legisleture, in
order to guard the over-credulous
against injury that might result from
yielding to the solicitations and
professions of men who ignorantly
undertake to diagnose and treat human
ailments, deemed it proper, in the
exercise of its police power, to re-
quire all persons, who undertake to
so treat the sick, to show that they
possess the qualifications whieh the
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lawvmakers prescribe as essential,.”

Undertaking to apply this rule to Section 10048,
supra, it is immediately apparent thet the clauses re-
lating to contagious diseases and the registration of
births and deathe would nottend in any way to broaden
the meaning of the word "physlielen" as used in Fouse
Eill Fo. 45. The reason for this is that the disease
for which the certificste would be required is not a
contagious disease but an infectious one, and the regis-
tration of births and deaths has no conncetion whatever
with the freedom of some persons from syphilis.

Thie leaves only the last clause of the seetion re-
lating to all matters pertaining te public health which
might be construed to have the effect, when read with
House Bill 45, of Proadening the meaning of the word
"physician" to include osteopathe under the exceptions
to the rule of ejusdem generis. You will see the ques-
tion is very close.

As previously pointed out, it is the view of the
writer that Section 10046, supra, was enacted for the
purpose of bringing osteopaths under eertain regulations
and not to confer rights upon them. The purpose of
House Bill 45 is to protect the public health and pre-
vent marriages of persons suffering from syphilis, The
clause of this house bill quoted above and which has in
it the word "physieian" suthorizes the issuance of a
marriege license when the applicant presents a certifi-
cate showing he or she is not infected with syphilis, or
if infected, the disease is not in a communicable stage
and specifically designates what class of persons are
authorized to execute this certificate. It confers a
rig?t or power upon this class of persons, namely, phy-
siclians,
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CONCTUSTION

Under the existine decisions of the Missouri courts
and the text and purpose of louse Bill No 45, 1t is the
opinion of the writer that the word "physician" as used
in 1line 9, page 2 of louse Bill Mo, 45, is not broad
enough to ineclude nersone nracticing osteonathy.

Respectfully submitted,

W. 0. JACKSON
Assistant Attorney-General

APPROVED:,

ROY MeKITTRICX
Attorney-General WOJsFS



