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CITIES t 1'0UHTH CLASS : May c11arg,e reasonable fee for use of sewers . 

Octo ber 14, 1943 

Dr . James f' te\lart 
State Hoalth Commissioner 
f tate Of f ice Building 
J efler son City, Missouri 

Dear Dr . Ste Yart: 

FILED 

.S 

Under date of ~ugust 23, 1943 , you \ roto this 
off ice requesting an opinion as follows: 

"There are many cities 1n this State 
having a population of loss than one 
t housand that have been hamper ed 1n the 
proper operation and maintenance of tho1r 
eewa6e treatment v•orks by a lack of ade­
quate funds • . This is largely the result 
of a constitutional limitation on taxes 
for general purposes of twenty- five cente 
on the one hundred dollar valuation tor 
oi tioa of loss than one thousand popula­
tion as compnred uith f i fty cents f or 
cities of tram one t o ton thousand. 

"In view of t h is difficulty and the desire 
for many cities t o collect a •sewer rental• 
or service charge to defray the cost of 
oporating and maintainin~ their sewerage 
system and sewage treatment plant we should 
like to dir ect your attontion to Chapter 38, 
Article 2, Ccction 660~ , and Ar t icle 13, 
Section 7429, Revised St atutes of Missouri , 
1939, and would appreciate your opinion as 
to the follow.lng po1ntss 

"1 . Under the above or any other statute• 
would it be logal . for a city of tho first, 
second , third , or fourth class to col lect a 
service charge .from all re s idents c onnec ted 
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to and using the city se~ers and/or 
ser.age disposal plant for such service? 
ould any monies thus collected be paid 

i nto the general revenue fund or handled 
separately? Could an existing Board of 
Public ·· orks handle such funds 1n a 
manner similar to the revenue from other 
utilities? Could a ~oard of Public r orks 
be established under any existing statute 
for the purpose of managing and operating 
a sewerage system and/or sewage disposal 
plant or an.inc1nerator? 

~ . Could a portion of any f unds c ol lected 
a s a service charge ·as indicated above . 
be set aside 1n a sinking fund f or the 
repair or replacement of ·such \Yorks? Could 
such f unds be used t oward the r e tirement 
of general r evenue bonds, or applied toward 
the annual payment for the purchase ot 
sewage disposal plants . sewer systems or 
gar oage incinerators? 

11 3 . Could equipment or addi tional units for 
an existing sewage disposal plant be legal ly 
financed under the a~ove statutes without 
t he necessity of passing a b ond issue? " 

Later and after conference with Mr . Kerr of your 
off ice, under date of October 6th, it was requested that t he 
opinion oe l imited to a discussion of the question with refer­
ence t o cities of the fourt h class. 

In considering your questions, there are certain 
fundamental rules of law rhich muot oe borne in mind . Foremost 
of these is, that cities have none of the elements of sovereignty 
and cannot go beyond the po-..ers granted them, and they t1ust 
exercise the granted powers 1n a reasonable manner . City of 
St. Louis v . \.e oer, 44 Mo . 547, 1. c. 550. 

Another of these fund~lental rules is that cities have 
only such powers a s are expressl y granted to them, those po~ers 
~ hlch are necessarily Lmplied as incident to the carrying out 
Of the por ers expressl y granted, and those pOVJers f.hich are 
n ecessary to the carrying out of the objects and purposes of the 
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corporation. 
65; l;.X parte 

City of Ue ooho ex r el . v . Kelly, 52 [' . 
illiams , 133 s . w. (2d) 485 . 

• (2d) 

V'i t h t hese rulos i n mind we mus t consider the 
st. tute s which c onfer upon cities of the f ourt h class the 
po~er to construct sewerage systems and t o establish boards 
of public works, 

s ection 7181', Arti cle 9, Chapter 38, .~ . s . ilo . 1939, 
authorize s t he c onstruction of pu jlic sewer systams . Said 
section provide s a s .follows:. 

"The b oard of aldermen shall have power 
t o cause a general s ewer system to be 
esta blished, which shall b e composed 
of three classe s of oowere, to wit~ 
Public, district and private sewers . 
Publ i c sewers shall bo cstabliahed along 
t he pr incipal courses of drai nage, at 
su ch points , to such ex t ent, of such 
d imensions and under such regulations 
a s may be provided by ordinance~ and 
these may oo extensi ons or branches of 
sewers already c ons tructed, or entire ly 
new throughout, as may be deemed expedient . 
The board of aldermen may l evy a tax on 
all property made taxable for state pur­
poo es over the ~hole city, to pay for the 
c onstructing, r econstructing and r epair-
ing of such work, hieh tax shall be called 
•special puolic se~er tax. • and shall be 
s uch amount a s may be requir ed for the 
sewer provided by ordinance to be built; 
and tho fund ar ising from said tax shall 
be appropriated s olely t o t he constructing, 
r ec onstructing and repairi ng of s aid s ewer . " 

~action 7182 of the s ame article and chapter, treats 
of dietrict sewors, th e construction of them and t he manner of 
paying for them. 

Section 7183 o~ the same ar t i cle and chapter provides 
tor t he c onstruction of private sewers at pr ivate expanse . 

In addition t o these s ectiomthere i s als o s ection 
7429, ~ticle 13, Chapter 38, ro.ferred to in your letter, ~hich 
section provides as fo1lows : 
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"In addition to all po, ers now posses-
sed by cities of tho second , t h ird and 
fourth clas~ es in this state for the 
protection of the public health, each 
city of the s econd, t hird , or fourth 
class of this state i s hereby authorized 
and empo~erod to provide for tho gather­
ing, handling and disposition, oither by 
itself, or by contract Yith others , fer 
the gatherine , handling and disposition 
of gar bage, trash, cinders , refus e mat ter 
and municipal ~aste accumulating 1n such 
cities , and to l!Z for tho sruae out of 
general reveiiiies or bt COI1ectTon or­
Charges for such serv ce , and to dosuch 
other ana-?urthor acts as may be deemed 
expedient for the pr otection and preserva­
tlon of the public health, as such public 
heal th may be affected by the accumulation 
of trash , cinders , garbage, refuse matter 
and municipal wast e; t o nc ~uire by purchase, 
construction , l ease , gift or otherwise , 
11ithin or t. ithout the corporate limits of 
such cities an incinerator or incinerators 
for the de s truction of such gnr bage~ trash, 
cinders , refuse matter and municipal ~aste ; 
to acquire oy any of such moans all equip­
mont necessary or expedient for use 1n the 
collection, handling and disposition of 
gar bage , trash, cinders, refuse matter and 
municipal waste; to actuire £llY .2! ~ 
means a IurificatiOn p ant or p ants or 
aewa~e-d sposal plant for tne purification 
of a 1 so aae accumU!atins-rn such cltlos . 
fuc~ncfnerator or Incinerators , equip­
mont, purification plant or plants or sew­
age di spo~al plant , may oe acqui r ed oy such 
cities ith funds derived fr~ the issue 
and sale of oonds 1n the manner provided by 
la~' f or the issue and s ale of bonds for 
other public purposes; or such may enter 
into contract for t ho construction or pur­
chase of such in~inerntor or incinerators , 
equipment or purification plant or plants 
or se~age disposal plant to b e pa i d tor 
out of the ~nernl r evenues of such cities 
i n annual ins tallments: Pr~v1ded , hoPever, 
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that the period ot payment for any such 
incinerator or inc i nerators , equi pment, 
purifi c ation plant or plants or se~age 
disposal plant, or any contract for the 
construction, purchase or lease t hereof 
out of the general r evenues or such cities 
shall not extend over a l onger period ot 
time than t en '(10 ) years . " (Underscori ng 
ours.) 

This section applies to c ities of the sec ond , third and fourth 
classes alike • 

Vlhi l e Section 7429 doe s not t reat s olely with so1ers 
and s e werage, i t has provi sions r e l ati ng t o these matters and 
these provis i ons must be considered a l ong with other sections 
of t he s tatute treating with t he construction and maintenance 
of sewers, as all statutes must be considered together and 
meaning _ given t o all of them and to each 11'ord cf t hem. 

In s tatutor y cons truction the cardinal rule i s t o 
deter mi ne the l egislative intent which c ausod the enact ment of 
t he la, . 

The for egoing are the s t a tutes pertaining t o se wers 
in cities of the f ourth c l ass . 

Cities ot the fourth class are authori zed to e s tablish 
Joards of pu.-lic .,·orks by Section 7796, Artic le 31, Chapter 38 , 
rl . s . no . 1 939, and t he po ... ers and duties of s uch boards when 
the~ are est a olished aro set out in f-ac tions 7799 and 7800 of 
t ho same arti cle and chapter, \'hich sections provide as fol loVJ&: 

(!::ec . 7799) 
n t hanover an~ suc.~.1 ci t :y aentioned 1n 
section 7796 sha ll hnve oy ordinance 
es ta. Jl lshed a board of public ~or~s , 
a s herein provided, such ~oard so 
established 1n s uch city, to~n or 
village shall , rturins the existence 
of such boar d , have the power , and l t 
shal l be its dut y , to take charge of 
and oxerc i~e control over any ,·ater­
t or4s , gas \orks , e l ectr i c light and 
power plnnt , steam heating plant or any 
other device or plant for famish ing 
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light, power or heat , telephone plant 
or exchange, str eet rail""ay or any other 
public t ransporta t ion, conduit system or 
my other public utility whatever which 

may oo owned by such city, t ov:n or 
vill age a t the . time such board i s so 
6staolished, or Yhich may be thereafter 
estaolished or acquired b suCh city, 
town or village, by purchase or other­
~ise , and all appurtenances there t o be­
l ongi ng , and shall onforce the perform­
ance of all c ontracto and \ ork, and have 
charge and custody of all books , propert y 
and aa E; e t s belongi ng or appertaining t o 
such plant or pl~ta." 

(gee . 7800) 
" raid board shall also exercis e such other 
po~ers and perform such other duties in 
the superintendence ·of public rorka , i m­
prove Jents nnd repairs constructed by 
aut hority of the co~aon council or o~ed 
by the c1 t y as .l.ila-y be prescribed by ordi­
nance . Said board shall make all necessary 
regulations for the government of the 
depart ment not i nconsistent rt.th the 
general l a . s of thi s s tate , the Charter of 
such city or the o~dinances the reor . a 

In the forego i ng sections ot the stat utes the only 
express grant of power 'hich v·ould s oem t o authorize the 
charging tor the use of sewars or se~~rage disposal plants, 
is the underscored portion of r ection 7429, supr a . In c ons id­
ering this language to deter mine t he intenti on of tho Legi s­
lature , at tent ion is directed to t he following clause of r oc­
tion 655, R. s . Mo., 1939 : 

" ~1e constructi¢n of all s t atutes of t h i s 
s tate shall be by t he following additional 
r ul os , unles$ such construction be pl ainl y 
repugnant to t he intent of t he legislature, 
or of the c ontext of t he same s tatute: 
First, words and phrases shall be tak en 1n 
t heir plain or ordinary and usual sense , 
but t echnical words and ~1rases having a 
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peculiar and appropriate meaning 1n law 
shal l be understood according t o their 
technical l!nport; ·=<- ~j. *" 

There are no ~echnical words or phrase s havi ng a 
peculiar moani~g 1n the underscored clauses • . The f irst one 
is, 

"and t o pay £or the s ~te out of general 
r evanues or b coll ection of charges for 
s uch service , " 

The second one is, 

n to acquire by any of such means a puri­
fication p l ant or plants or sewage disposal 

·pl ant f or the purif ication of all sewage 
accumul a ting in such cities . " 

These t wo clauses ar e c ontained in the same sentence. The 
f irs t clause follov-lf i mmediately after t he words v·h ich author­
ize cities to provide f or the handling and disposition of 
garbage, trash, c1ndor s , refuse matter and ~unicipal wa2te, 
and Wlquostionab l y relates to the. matt er of paying for t hose 
services . Upcn a casual reading of the firs t part of this 
statute, i t might appear that t he words "refuse matter and 

• mWlicipal -. aste, " V'Ould include sewage and t hat t his would 
answer you r first question as its terms are very br oad and 
might be construed to include se ..-1age and the disposal of sew­
age . Ho ever, inasmuch QS later i n the s a te sentence i s found 
a clause relating t o the disposition of sewage, i t must not 
have been the i n tention of the Legi s lature tha t sewage should 
be included 1n the terms "refuse matter and municipal ~aste . ' 

At t h i s point it i s considered advis able to call to 
your attention aome definitions of the words " s e v·age" and was te . " 
In Vol . 39 of \. ords & Phrase s (Per . r.d . ) pp . 76, 7Yf, we find 
t ho fol l owing defin1tionsz 

"'Se wage ' i s the gener a l drainage of a 
city or town by means or sewors . City 
of Valparaiso v. Parker, 47 u. E . 330# 
331, 1 48 I nd . 379. 

"The ~ord ' sewage .' i n its secondary 
sense of usual character of c ontents or 



Dr . J~es t ouart -8- oct . 14, 1943 

sewor, signif i es t ho r efuse and f oul 
matter , solid or liquid, carried off by 
sower . Borough of ilkinsburg v . ~chool 
Uist . of Borough of ,. l l k1.nsburg , 148 A. 
77, 80~ 298 Pa . 193. 

" ' Sewago system• is for drainage of foul 
ater s of community, and term •sewerage' is 

often used to indicate an1th1ng por~aining 
to sewers . Pioneer Heal Estate Co. v . Cit y 
of Portland, 247 P . 319, 321~ 119 Or . 1. 

"Garbage, bones , parts of dead animal.s md 
othor solid matt er are not •sewage ' so as 
~o authorize meat packing co~panies to turn 
s uch matters into channel of sanitary dis­
trict of Chicago ~ out other t r ade rastes 
r'hich ar~ l iquid or which may be dilut ed 
and oxidized by waters flo\11 ng in channel 
are propQrly designated a s •sewage ' ~hich 
may bo turned into channel . ~ct of 1889, 
Sees . 7, 20 , &mith-HUrd ~ tats . c . 42, ~ ocs. 
326, 341. Sanitary Dist. of Chicago v . 
Chicago Ueat Packing Co ., 24~ Ill . App . 288 . " 

·And i n Vol . 44 of ords · & PhrBses (Per . Ed . ) p . 713, are f ound 
definiti ons as follows: 

"'~ofuse t is worthless matter , rubbish, 
s cum, leavings, and the •waste • of mu­
n icipalities usually includes all wa s tes 
oxce ot garbage and ashes . s tern Uol ding 
Co. v . O'Connor, 196 A. 432 , 119 N. J. L. 
291 . 

11 £. tandard l exicographers use •refuse' as 
synonymous with •waste . ' Thus , r·orcester: 
•Retuse a (a) Left as wort hless when the 
r est i s taken ; worthl ess ; waste .• And one 
of t he meanings g iven by him of ' waste • is 
' refuse .' State v . Howard , 72 Ue . 459, 
465 . " 
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Under these definitions and oacause of the f act 
that t ho section makes separate and apecific mention of sewage 
disposal, it i s felt that t he Pords "refuse matter and aunicipal 
waste" could not poss i bl y be c ops trued to include sewage . The 
clause of the sentence r ol ati ng to puri fication pl ant s or sewage 
d i s posal plants, c onta1ns t he words, "to acqui~e by any of such 
means -::- -A- *," t 11e only means previously mentionod i n the sentence 
are, "out of general revenues or by collection of charges . ~ 

Thi s would provide express authority for a char ge for 
t he use of sewage d i sposal plants, the disposal plants would only 
be used by the discharge of the contents of the serage i n t o tnem, 
~hich voul d make the charge 1n effect a charge for t he use ar 
t he sewers. But it would not authorize a charge for t he use of 
t he se ·•er e except t or t he purpc.s e of · acquiring and maintaining 
disposal plants . 

Thi s brings us to a consideration of Soction 7181, 
R. s . • o. 1939. The language of the statute is, 

"·::· * * Puolic ser;era shall be es tablished 
along t he principal cours~s of ¢rainage , 
at such po1nts , to such extent, of s uch 
dimensions and undor ~uch regulations as 
may be provided oy ordinance , * * *" 

This l anBuage expressly author1~es the construction of 
sewers and t he city , of course, under t h i s express authorization, 
,-·oul d havo the il:lplied power t o maintain them and t o make reason­
a ol e regulations regardi ng the use of its sewers . 

In the c aoo of Hill v . f t. Loui s , 159 ~lo . 159, a case 
i nvolving a toe fixed by ordi nanc e for connecti on ith the dis­
trict se\ ·er, ~.hero t ho property O\mer had not paid the speci al 
tax bill for t he constructi on of a sewer, t he upreme Court held 
t he fee coul d be collected. In this instance the cit y had been 
given expr ess authority to regulate t he use of sewers . 

As a cit y of the fourth class has t he 1mplied power t o 
maintain its sewers and t o regulate t he use ot them, it would 
have t ho power t o do the t hings neca ~sary to cainta1n them and 
contr ol t he U $ 0 of them. Under tnis power the city ·mi ght then 
have po er t o fix a reasonable charge tor the use of sewers . 

Opposod t o this view, it mi ght be urgod tho charging 
of a .fee for t ho uoe of somet hing which had b e en constructed with 
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monoy raised by taxation , would be in the nature of double 
t axat ion. But the charge would not be f or t he construction 
but would be for an entirel y d i fferent purpooe - for the use 
of the 21ewers . 

I n regard to rhe dispositi on of any moneys t hat 
mi ght be real ized by a charge for t ho use of s ewers , there· 
ls no sta t ut or y provision which woul d require such moneys t o 

· oe segregated and used only for the purpoo e of maintai ning 
the sewer sys tem. Fee s of t his nature r.ould be simil ar to 
fees received for el ectr1city and water in t oms operating 
municipal water or light plants and pai d into t he general 
r ..; venue f und . The city mi ght, of course , enact an ordinance 
segregating any such fees col lected, t o be used i n mai ntaining 
t he sev.ers . But lf s uch an ordinance was enacted it could be 
repeal ed at any time and th r ow the funds int o the gener al r eve­
nue .fund . 

A board of puol ie works could have only such powers 
a s might be g iven t o it by the ordinance creating it and 1n 
a ccordance with Sections 7799 and 7800 , R . s . Mo . 1939, here­
t of ore sa t out, whicn sections aut horize the creation of such 
boards and define the limits of the power which may be given 
t o them. 

In t he f or egoi ng no attempt has been made to treat 
fully and in detail tho matters d i scussed, as i t i s thought 
t hat a treatment of matter s of this kind in de tail properly 
oe l ongs to the cities, and this department has no desire to 
infringe upon the powers and duties of t he l egal depart ments 
of the various cites . f hould the foregoing s eneral discuss i on 
of this matter be inadequate , t hio off ice will be glad t o go 
fully int o t he details of any problem which may. confront your 
office . 

APPlWV~D: 

ROY McKITTRICK 
1ttorney- General 

t'OJ:EG 

Respectfully sul:Jnitted, 

" . O. J ACKSON 
Assistant ,,ttorney- General 


