
STATE f..QARD o .. • HEALTH: 1) Present and Acting Boaro. nas no Jur~ao.J.o\I.Lu.u u£ 
authority to entertain ~etition to reinstate license ~Pe~anently revoked" by 

pr edecessor boardd.i Section 9990 R S Mo 1939 means permanent revocati on 
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where no definite period of time is stated. t 
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Octo ber 6 , 1g43 

Dr . Jamoa St ewart 
State Health Commissioner 
St ate Dourd of Health . 
Jeffer son City • Mi s souri 

Dea r Sir: 

We are in receipt or your opinion r equest or 
September 30 , 1943 , which reads as f ol l ows: 

"The recorda of the St at e Board of Health 
r eflect that on the tenth day of ltarch, 
1g37 , the following entry was made: 

" ' DR. SUITH: THE BOARD WI LL UOW CONSI DER 
'l'HE CO' fPL I\ INT 1 I L D AGAINST DH. LUD:ii G 
ORlANDO UENCH: 

"Dr. Ludwig Orlando Muench having been duly 
notif ied ap-ea red by council , George B. Calvin. 
JAr . Calvin made an oral motion that tho hearing 
b~ continued until such ttme as Dr. Muench could 
bo present in person, which mot i on was overruled 
by the Board. Evidence having been introduced 
1n support or the complnint filed a gainst the 
said Ludwig 0 . Muench and areument of council 
for Dr . Muench having been heard it v.rae moved 
by Dr . Brandon and seconded by Dr . Bailey that 
the Board go into executive session, which 
motion was 4uly carried . 

"The Board in executive session , after consid­
ering t he evidence introduced in support of the 
charges fil ed against Dr . Muench on motion ot 
Dr . J ailey seconded by Dr . Brandon, Which motion 
was unanimously carried, found that· Dr. tudwig " 
Orlando J.uenoh was guilty or unprofessional. and / 
dishonorable conduct as charged in the complaint / 
filed with :the State Board ot Health against him 
and ordered tha t his license to practice the pro-
fesoion ot ·medicine and surgery in the State of 
lis souri be PERMANENTLY REVOJCfi;D.' 
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"Will you pl ease advise me if the present 
State Board of Health has the jurisdiction 
or authority to entertain a petition of 
Dr. Ludwig Orlando Muench for the purpose 
o~ restor ation of hie license to practice 
medicine and surgery. In other · words do 
the words, "per uanent l y revoked , " deprive 
the present Board of jurisdiction. 

"Thanking you very much I remain, " 

Your opini on request has to do with the interpretation 
and conetruction to be placed on Article 1, Chapter 59, R. S. 
Mo . 1939, and particularly Section 9990 of which section 
r eads a s follows: 

"The board may refuse to license individuals 
of bad moral cha r acter, or persons guilty of 
unprofessional or dishonorable conduct , and 
they may revoke licenses, or other rights to 
practice, however derived, ~or like causes , 
and in cases ~ere the license has been granted 
upon ~alae and fraudulent statements , aft er 
giving the a ccused an opportunity to be heard 
i n his defense before the board as hereinafter 
provided. Habitual drunkenness , drug habit or 
excessive use of narcotics, or producing criminal 
abortion, or soliciting patronage by agents , shall 
be deemed unprof essi onal and dishonorable conduct -
w1 thin the meaning of this section. At l east 
twenty days prior to the date set for any such 
hearing before the board for the revocation of 
such license , the secret a ry of the board shall 
cause writ ten no&ice to be personally served upon 
the defendant in the ~er prescribed for the 
serving of original writs in civil actions. Said 
notice shall contain e.n exact statement of the 
charges and the date and place set for the hearing 
before the board. If the party t hus notified falls 
to appear , either in person or by counsel, at the 
time and place designated in said notice, the 
board shall , after rece1Ting satisfactory evidence 
of t he truth of the charges and the proper issuance 
and service of notice, reToke said license. If 
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the licentiate appear either i ·n person or 
by counsel, the board shall proceed. with 
the hoaxing as her ein provided. The board 
may receive and consider depositions and 
oral statements and shall cause stenographic 
reports of the oral testimony to be taken 
and transcribed, which , together ~th all 
other papers pertaining thereto, shall be 
.preser ved for two years. ***" 

We shall divide your question into two parts to wit : 

1) "Will you please advise me if the pre sent 
St ate Board of Health has the jurisdiction 
or authority to entertain a petition of Dr . 
Ludwig Orlando Muench for the purpos e of 
r estoration of his license to practice 
medicine and surgery. " 

2) "In other words do the words, 'permanently 
reToked', deprive the present Board of 
jurisdiction." 

We shall first t ake the second portion of your question . 
In the case of State ex rel. Ball T. St ate .Boa.rd of Health et 
al, 26 s .w. (2d) 773, l.c. 777, paragraph 7-9, wherein the 
court had this to say: 

"* * *For the r easons stated, we hold that 
it was not necessary for the record to af­
firmatiTely show that the board found relator 
guilty of the offense charged, a s a prerequisite 
to the order revoking the license. Neither do 
we think that the order revoking the license is 
void because it does not state a period of time 
tor which the license was revoked. The statute 
provides that the license shall be revoked for 
such period ot time as may be agreed upon. The 
members of the board may agree to reToke for a 
limited period of time or tor all time, and where , 
as here, the order revoking the license does not 
name any specified period of time, it necessarily 
means a permanent revocation for all time." 

From the r eading of the aforesaid case we must conclude tha t 
it made no difference whether the Board in the order of Karch 
10, 1937, used the words "permanently reToked" or had merely 
used the word "revoked" . 
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Now t urning to the first portion or your que stion 
which r eads as follows : · 

"Will you please advise me 1t the pr esent 
State Board ot Health has the jurisdiction 
or authority to entertain a petition or 
Dr . Ludwig Orlando Muencb tor the purpose 
or restoration or his license to practice 
medicine and surgery." 

From the r eading ot the question or aforesaid ·we observe 
that the petition reterred to in the question, is a petition 
to reinstate the license tha t was re"t''ked by your 'Board on 
March 10, 1937, and said que~tion will be considered in that 
light t hroughout this op1n1on. In making this determination 
we should decide whether or not the order ot yoqr Board on 
the lOth day of March , 1937, was judicial, quasi judicial 
or merely ministerial in character. In the case or the State 
ex rel. McCleary v. Adcock et al ., Constituting St ate Board 
of Health, 206 Mis souri , page 550 , l.c. 557, the court had 
this to say: 

"* * *Grant it, for the purposes ot this 
case, tha t ~ese ~onrds are clothed with 
discretionary powers , yet an unlf8.1.'ranted 
exercise of that discretion is· a subject­
matter for renew. They are not judicial 
bodies." 

And in. the case of the State ex·rel. McAnally v. Goodier et al , 
195 Missouri , page 551, loco 559 , the court had this to say: 

"* * * The State Board of Health is not a 
court, is not a judicial tribunal; it can 
issue no writ , it can try no case, render 
no jud~ent; it is merely a governmental 
agency, exercising ministerial functions; * * *" 

and on page 560, the court had this to say: 

"* * *The statute above quoted says the board 
may retuse to isme the certificate, or may 
revoke it after it has been issued, it the man 
is unworthy; this implies that the board may 
have had some information ot misconduct or an 
applicant which would justify a refUsal to 
issue the certificate , or a fter the certificate 
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is issued that wuld justif't its recall, and in 
either case t he boa rd is authorized to act ' after 
giving the accused an opportunity to be heard.' 
Those a r e the only words that suggest a trial 
and they fal~ far short of a judicial trial.* * *" 

" * * * The duties of the board ar e of · an ad­
ministrative or mini ster ial character , and 
ther efore as long as its a cts are within the 
scope of the exercise of a reasonable discr etion 
it is free t o a ct . " 

on page 553 the court had this to say : 

" In the case now before us for judgment we hold 
t hat the St ate Board of Health is not a judicial 
body , tha t it has the power to revoke a license 
or certi f icate issued by it if aft er investiga­
tion in Which the licensee is afforded an oppor­
tunity to }?e heard it is satisf ied tha t he has 
been guilty of unprofessional or dishonorable 
conduct,· and that in conducting such investi­
gation {or trial if tha t t er.m is preferred) 
it is not assuming to exercise a judicial 
:function; * * *" 

The Goodi er Case supra, has been r eaffirmed in the 
case of the State ex rel . Ball supra , l.c. 777, and St ate 
ex rel. J ohnson v. Cla rk et al , 232 s.w., page 1031, l.c. 
1034: 

"As authority -for such insistence the Attorney · 
Gene ral. cit es State ex rel . McAnally v. Goodier, 
195 Mo. 551, 93 s .w. 928. That case was an 
original p r oceeding in pr ohibition, brought 
agai nst the St ate Board of Health to prohibit 
i t from proceeding with a he aring upon chargee 
preferr ed against the relator. Thi~ court there 
held tha t prohibition would not lie as the Board 
of Health is not a judicial bodyl but merely 
exercises ministerial functions . * *" 

Having determined tha t the ·order of March 10, 1937, was 
purely ministerial in char acter, we shall next determine 
whether or not your present Board has authority and jurisdiction 
to ·set aside or modify said order, and it so, to what extent, 
if your Board in its decision determines t hat it so desires . 
In 34 c. J" ., Sec_tion 1293, we f ind this sta tement: 

"Only decisions made in a judicial capacity 
operate as r es judicata." 
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In the case ·or State ex rel. Plunkett et alT. Miller, 
137 So. page 737, l.c. 738, the court had this to BaT: 

"In the case or Moreau T. Grandich 114 Miss . 
560, 75 So. 434, we held that under the school 
law an e.ppefll trom t he trustees to the super- . 
intendant is not an exclusive remed)r; that the 
right to admissi.on to the public schools 
ot · the state is a valuable right upon vbich 
litigants haTe a right to Judicial deter­
mination , that the school trustees and super­
intendent are administrative bodies, and that 
the appeala provided trom them a re a4min1stra­
tiTe appeals, and do not constitute res ad­
Judicata." 

Financial Aid ·Corp . v . Ross Wallace et al, 125, A. L.R. 
page 736, 1.~. 741, wherein the court said: 

"* * *An administrative otticer charged with the 
administration ot the laws enacted by the General 
Assembly necessarily exercise a discretion par­
taking ot the characteristics ot the judicial 
deJBrtment ot the govemm.ent but does not haTe 
the !"orce and ettect ot a Judgment. Unless an 
administrative otticer or department is permitted 
to make r easonable rules and regulations, it would 
be impossible in many instances to apply and en­
force the legisle.ti ve enactments, and the good to 
be accomplished would be entirely lost.* * *" 

In the case or Cornet et al. T. st . Louis County, 24:0 
s.w. page 107, l.c. 112, the court had th.is to say: 

"* * *while the Legislature may, perhaps, under 
some circumstances, impose upon the courts govern­
mental or administrative duties tor which their 
organization· is peculiarly titted, and while, in 
such matters, they may prppe.rly use their process 
to taoilite.te the performance ot such duties, it 
is plain that the rend.! tion or a Judgment haTing 
all the incidents or· Judicial finality' while 
acting simply as a legisla tive agent ·in the leTf 
ot a tax., would be within the constitutional pro­
hibition to which we have referred. Its act could 
have no other or greater force in such a case than 
"WOuld the act or a nonjudicial agent or the legis­
l a tive depart ment, and its failure to follow the 
legislative direction would have the same vitiating 
ettect as the like tailu.re ot an administrative o~~i­
oer or agent charged by law with the same duty.* * *" 
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Rockwell Lime Co . et al. v. Illinois Commerce Commission 
et al , 26 N. E. (2d ) page 99 , l.c. 107, wherein the court said: 

"* * *It may be observed, however, that a suffi­
cient reason ~or not making a specific finding 
with respect to the defense of res judicata is 
t hat the Commerce Commission is a judicial tri­
bunal end its orders are not judgments which are 
res judicata, but are subject to change by the 
commission when changed conditions warrant . 
Illinois Pawer & Light Corp. v. Commerce Comm., 
320 Ill , 427, 151 N . E. 236 . " 

In the case of Duel vs. St ate Far mers Uutual Automobile 
Company 1 N. VI . (2d ) 887, l.c. 895, the court said: 

"* * *we do not consider t hat the doctrine of 
these ca ses goes any further t han the following 
statement ~rom the Penrose oase~supra , indicates: 
•* * * no one will contend that a succeeding 
Commissi one r could overrule or ignore the decisions 
of his predecea~or , unless such deci sion were in 
l aw erroneous or tainted with f r aud (mistake) . Any 
other conclusion would bring chaos in governmental 
admini s tration and cause untold annoyance to our 
citizens•. 

"The extent of the power of an administrative body 
or agency to reconsider its own findings or orders 
has nothing to do with res adjudicat a ; the l att er 
doctrine applies solel7 to courts. (Cases cited) 
Whatever limitations there are upon the right o~ 
an administr ative agency to reconsider i s sues o~ 
fact involTed in granting a license, a subsequent 
commissioner is not foreclosed from entertaining 
a different , view or the law ~rom that held by hia 
pr edecessor . That is the situation here." 

Fr om the r eading of the l ast oases supra, we see tha t the 
courts have been very reluctant to allow an adminis trative bod7 
to set a side or modify an order made by a predecessor boa rd 
and have done so as rar a s we can tind only in oases where such 
decisions "were in l aw erroneous or tainted with fraud (mistake)". 
Duel vs. State Farmers Mutual Automobile Company supra. Or the 
Board has determined tha t there is a changed condition. Rockwell 
Lime Company et al, vs. Ill inois Commerce Commission supra • 
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Now we ' shall view Section ~990 or which we have set 
out verbatim heretofore in this opinion, an a ttanpt to 
ascert a in the scope of uuthority given to the now present 
Board in the light of the instant question presented in 
your request . At the out-set it will be obse1·ved that the 
110rding of the statute is very broad in that it empowers the 
Board through the use or the ~rd "maY'' (which word is 
directive in meaning) with eithe r discretion to"reruse to 
license individuals or bad moral character , or persons guilty. 
of unprofessional or dishonorable conduct, and they may re­
voke licenses, or other rights to practice, * * ·*n We observe 
that said section uses t he word "revoke" and toes not a t any 
place use the -word nsuspend" even though said section provides 
that: 

"Ir a majority of the board are satisfied that 
the licentiate is guilty of any of the ofrenses 
chaJ ged, the license shall be revoked for such 
period of time as may be agreed upon. * * *" 

It is our view that in oases ~ere a Board fixes a definite 
period of time that said license may be held, the word "revoke" 
would be synonymous w1 th the word "suspend" , but in the order 
ot Mar ch 10, 1937, we find tbat the Board in their discretion 
provided that the license should be "permanently reTOked". 
Therefore, we must conclude that the Board no doubt intended 
that the word "revoke" should carry its regular defi.nition 
meaning: 

"Revoke: To call back; to recall; to annul an act 
by calling or taking it back." (Black ' s 

Law Dictionary) 
However , we take occasion to quote from the case or Burns 
vs. State, 76 ~ .w. (2d) page 172 ; l.c. 173, t.he court had 
this to say: 

"In view of the a bove, -. e naturally expect and do 
tlnd it universally held that the disbar ring or 
an attorney from the practice of law does close 
the door to his practice or law1 but do es not seal 
it . The prime object is to protect the people. 
Scott v. State , 8& , Tex. 321 , 24 s.w. 789, 790. It 
is a question or policy e.s to what ~11 best aid 
in tne administration or justice to the public . 
Almost all our common-law courts express the belief 
that the hope t.he disbarred a ttorney f or restoration 
to the privileges of bis profession1 the realization 
that the government, wnich stripped his honors rroa 
him, desired him to shake ott the shackles or his 
evil deeds, is consistent with and p romotive of the 



Dr. ~ames Stewart -9-

bes t gove rnment by the peopl e 
sonant with human happiness. 
such mercy ' blesseth him that 
that takes." (Cases cited) 

vcto'oor 6, 1943 

a s well as con­
The quality of 
gi vea and him 

"It is argued th,, t the judgment of 1929 is res 
adjudicata of the relief prayed tor . It is 
true that , as respects pleading and jurisdiction 
and supersedeas and in general such procedural 
matter s, a disbarment suit is a civil suit. 
(Cases cited). Its object is not punishment but 
r ather to keep clean and efficient the machinery 
of povernment, machinery which , as f ar as dif­
ferences ot privute citizens are concerned, is 
furnished by the government for the settlement 
or those differences. The interest of the 
government in suoh machinery is therefore dif­
ferent from the re sults of the operation thereof . 
So the reason tor fU> plying the rule of res ad.­
judicata as the same exists in litigation of 
purely private rights not fraud , error , or mis- · 
take does not exist her e . When the reason falls, 
the rule should tail . It is more analogous to 
those matters of public interest, such as welfare 
of children , insanity , etc. , which the law allows 
to be relitigat ed as often as changed conditions 
make a differ ent r esult probable . " 

* * * * *". *** 
" * * *Article 316, Rev. Statutes, says the judg­
ment on dis barment may "reTOke" the license tentire­
ly. ' Re~oke means to •annul· by taking back. ' The 
license was taken ba ck to its source, the Supreme 
Court. ·It could therefore by statute be issued only 
by the Supreme Court . " 

"le have set out a lengthy quota tion from the Burns vs . 
St at e case , supra, but wish to make t he observation that in 
orders disbarring attorneys a re generally made by courts or 
their a gents and a re distinguishable from an order made by 
~isterial agencies a s in the instant case , for the r eason 
that the courts have a s a matter of law, certain inherent 
powers which do not exist in the case of the St ate Boa rd of 
Health, and for ~~~t r eason the e f fect of such orders are 
distinguishable, so it is our view tha t the r easoning used 
in the Burns Case, supra, would not be controlling in a situa­
tion as is pr e sented in t his opinion. However , it is our view 
t hat the definition given to the word "revoked" does afford 
some guidance, for it may be pointed out that the court in the 
Goodier Case, supra , made the word "revoke" by inference it not 
by dire ot statement synonymous w1 th the word ''recall" • So if 
we are to give the word "revoke" 1n Section 9990 where a Board 
has "revoked" a license without sta ting a period of time then 
we mu.st conclude tha t such license is :t't>r all intents and pur­
poses "recalled" by the Board and the Boa rd does not intend to 
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have any supervisory cont rol ot any char acter over the per son 
or his actions ~o had previously enjoyed the privilege or a 
license . There fore , it is our view thut even if it were con­
ceded t hat t he order of March 10 , 1937, would not act as a r es 
j udicat a a ea inst the present Board, tor the r eason ~t the 
order ot March 10 , 1937 , was purely "ministerial" as distinguish­
ed from " judicial" or "quasi judicial" and it must be conceded 
that the prePent Board ent ertains no doubt that the order of 
its predecessor Board was in l aw erroneous or tainted with 
fraud (mistake) , and we have concluded haret otor e in this 
opinion that it was our view that the Board arter making t he 
order " revoking" or "permanently revoking~ ·the license , that 
they did no t intend to exerci se any f urther jurisdiction or 
control over the l icensee , which would precl ude in our opinion, 
any thought that the pre sent Board had suttioient supervision 
to reinstate the old licens e on the theory tha t a changed 
oond it ion had oome about. Lastly , we make the observation 
that Section 9990 supra , that no place in said section contains 
any provision directly or indirectly, anpowering a Board t o 
reinstate a license which has been "revoked" in a sense or 
permanent r evoca tion . 

We w1 sh to call attention to the detin1 tion ot the word 
"license" 

"A pe rmit or authorization tx> do thr t what , without 
a license, would be unlawtull . " 15 R.C. L. 2•7 . 

"To license means to confer upon a person the right 
to do something which otherwise he would not have the 
right to do." 

"• license is in the nature ot a special privilege , 
and not a right common to all . " 17 R.C.L. 474 . 

Fr om a review of the authority and what we have heretofore 
said in this opinion, we see nothing to prevent Ludwig Orlando 
Muench f rom filing an application or petition original 1n char­
acter asking for a license to practice medicine. It is our view 
that the present Board would have the authority to treat his ap~ 
plication or petition the same it would in the caRe of any other 
applicant or petitioner. In whim event he ~uld be governed 
and subjected to the same rules and regulations ot the Board as 
any other applicant . The Ik>ard upon suoh application, w:>uld 
determine whethe r in their discre tion he bad met all or the re­
quirements laid down by the Board and whether or not in their 
discretion he should be granted a license. If the Board s aw fit 
to grant a license then such license would dat e from the time of 
gr anting same . 
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CONCLUSI ON 

1) I t is the opinion of this Department tha t the now 
present State Board of Healt h does not have jurisdiction and 
authority to entertain a petition f or t he purpose of reinstat­
ing the licen se to practi ce medicine and surgery which was 
" r evoked" in the order of March 10 , 1937 , by the t he n Acting 
Board. 

2 ) The us e ot the word '' permanently" in connection with 
the word "revoke" in the order of March 10 , 1937 , was merely 
surpl usage, tor t he word "revoke" must be c onstrued to mean 
"a per manent revocation for all times" . Ball vs. State Board 
of Health supr a . 

3) A per manent revocation ot a license by a predecessor 
board does not prevent the present boa rd, whose functions a re 
ministerial in character! f rom entertaining an application t or 
an examination and gr ant ng a new l i cense it t he applicant suc­
cessfully passes such exami nation and otherwise qual ities . How­
ever, the appl icant must oonfor!ll to all present laws and rules 
and r egula tions of the board promulga t ed thereunder at such time 
existing . Such licens e , if any be granted, would be effective 
as ot the date of its issuance. 

APPROVED: 

ROY MoKt'l'l'Rick 
Attorney- General 

BRC:ir 

Respectfully submitted , 

B. Richards Creech 
Assistant Attorney- General 


