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DEPOSITARIES: Money deposited in depositary by county
COUNTY FUNDS: colleetor, as collector, 1s IPublic Funds,"

warch £, 1943

A
O TFIL
bLonorable George A. Spencer E D
Prosecuting Attorney -
boone (lounty
volumbia, Missourl

Dear 5ir:

1his 1s in rerly to your request for an opini n,
which reads as follows?

"In checking over the contract the
city hes for 1ts deposltory, there

does not seem to be sufficient bonds
"put in escrow by the banks to conform
to the law, lIn considering the matter,
however, the question comes up as to
whether the funds placed 1r the barks
by the collector, and before they are
turned over to the treasurer, are coun-
ty funds when under the collector's
name, ln other words, couldn't the con-
tract with the depositories be that the
bornds securing the funds shall be an
amount equal to the funds on ceposit,
less 5,000, by both the collector aud
the treasurer? There was some feeling
in the conference that the collector's
furds were not county funds as would be
covered by the law, I suppose you have
made some rulings relative to this mat-
ter, and 1 would like to have a copy of
the same,

"A further question arises in my mind
whlech is as follows: If the county di-
vided its funds into flve different funds
in each bank, the figure five being just
an example as 1t might be four or eight,
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would not the FDIC insurence carried
by the bank cover 5,000 under each
fund so long as those funds were funds
used for wholly different purposes and
not just belng e division of funds be-
longing to vartlicular purposes,

"1 am not wholly acqueinted with the
system of funds of counties, but 1 am
making an analogy to the funds of a

city such as the general revenue fund,
automoblle license funds used for street
purposes, and water and light funds used
for other utility funds."

by a supnlemental letter, you have Informed this
office that your 1irncuiry ls a&s to, "Courty Devositaeries,”
and not, "City Depositories." .

Your request corisists of two questions, first:
Whether or not the funds placed 1n the county depositary
by the collector, before they sre turned over to the trea-
surer, are county funds., 'e are assuming that these funds
are placed in the county deposlitary under the name of the
collector, as county colleector,

Your second questlon is: ‘hether or not, il the
county divided 1its funds into five differert funds 1n
each bank, the ('DIC insurance carrled by the bank would
cover {5,000 under each fund, so long as those funds were
funds used for entirely different purposea, anrd it not
belng Just a divisilon of funds belorging to particular pur-
poses,

In answer to your first question, we set out parts
of Article 9, Chapter lOOr of the Hevised Statutes of
#issouri, which refer to "County Deposi.aries."

Section 13846 LK, S, HMissourl, 1939, partially reads
as follows:

"It shall be the duty of the county
court of each county in this state,
at the liay term thereof, 1In the year
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1909, and every two years there=-
efter, to recelve proposals from
banking corporations, assoclations
or individual baxl .rz in such county
as may deslire to oc selected aa the
depositaries of the funds of sald
county. [lor the purpose of letting
such funds such county court shall,
by order of record, divide sald funds
into not less than two nor more than
ten equal perts, end the blds hereln
provided for me.y be for one or more
of such parts, % # & & & w

Under the asbove partlal section the court, by order of
record, may cdivide sald funds into not less thian two, nor
more than ten equal parts, and the blds may be asked upon
one or more perts, This refers to units of the county
funds, and not to separate Inclvidual funds.

Section 8183 kK, 5, Mlssouri, 1939, which can be
construed ss an amendment to “ection 1384€, supra, reads
as follows:

"lotwithstanding eny provisions of
law of this state or of any politie
cal subdivisliorn thereci, the publie
funds of every county, % * # i i &
which shall not or hereafter be de-.
posited in any banking lnstitution
ecting as a legal deposlitory of such
funds under the provislions of the S5ta-
tutes of lNlssourl requiring the let-
ting and deposit of the same and the
furnishing of security therefor, shall
be secured by the sald legal depository
making deposit, as hereinafter provided,
of securities of the same character as
ere required by Section 15086 and all
amendments th.oreto for the security of
funds deposited by the State Ireasurer
under the provislions of Article 1 and

2 of Chapter 87 of the Levised Statutes
of lissourl 1959, and all amendmanta
thereto, + * & % 3% ¥
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Section 8185 K, 5., Missouri, 1939, provides that the
various statutory provisions in relation to the acdvertise-
ment for, snd receipt of, bids, which provide for the pay-
ment of certain intcrests by the banks and other wmiscellane-
ous provisions shall not epply where, under the law, sald
banks are prohibited from veying interest upon demand de=-
posits, At the present time banks are not sllowed to pay
Interest on demand deposits, and for that reason it is
not necessary that the counties advertise for oifer of
bids on county deposits, vhere seid deposits are made in
banks which are rot allowed, by law, to pey interest on
such deposits, but, under Sectlon 8124, supra, it is still
mandatory that the security for such deposits must still
be requlired,

Article 9, Chepter 39, which conteins Sectlons £183,
8184 and 8185, as above referred to, must be harmonized
with Artlcle 9, Chapter 100, which refers to county de=
positaries and does not repeal the entlire article refer-
ring to county derositaries,

In construing staiutes the Supreme Court of this
Stete, in the case of State v. Erown, 105 S, Y%, (2d4) 909,
l, c. 911, said:

¥ & % % 30 far as reasonably pos-

sible the statutes, altrough seem-

ingly in confliet with each other,
should be harmonized, and force and
effect given to each, as it will not

be presumed that the Leglslature, in
the enactment of o subsequent statute,
intended to repeal an carlier one, un-
less it has done so in express terms,
nor will 1t be presumed that the Lepls-
lature intended to leave on the statute
books two contradictory enactments.'

16 Cye. 1147. Ve anproved the above
excerpt in Stete ex rel Columbia Kation-
al B%nk Ve Davlis, 314 Ko, 373, 284 S, ¥,
464,

Also, 1n the case of Zagleton v. lurphy, 156 5. W,
(2da) 683, 1. c., 685, the court sald:
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" 4 4 % Under the establlished rules
of statutory construction where

there are two laws relating to the
same subject they must be read to-
gether and tie provisions of the one
having a speclal epplicaticon to a
particular subject wilill be deemed to
be a qualification of, or an except-
tion to, the other act general in its
terms, Staete ex inf, DBarrett v, lm-
hoff, 291 Mo, 603, 238 S5, W, 1223
State ex rel. Buchanan County v, Fulks,
206 Mo, 614, 247 S, W, 129, 3 = * #"

In your first questlon you inquire 1r the funds de-
posited by the county collector, &s county collecior, in
thie county cdepcsitary, are public funds, as set out 1in
Section 8183, supra, Thie State has not specifically
passed upon this polint, but did, in the case of State v,
lgoe, 107 8. V. (2d4) 929, 1. c. 933, define "Public lFunds,"

It stated:

"Are the funds created by tlhis seo-
tion publle funds within the mean=-

ing of the. constitutional provision
which prohibits the granting of pube-
lic money to a private corporation?

We thirk not., 60 C, J, p. B854, sec.
40, deflnes public funds as followa:
'"The term "public funds" means funds
belonging to the stale or any county
or political subdivision of the statle}
more especially taxes, customs, moneys,
etc., raised by operation of some gere~
rel law, and appropriated by the gov=-
ernment to the Jlscharge of its obliga-
tions, or for some public or govern-
mental purpose # it * # & W # & LI

"The case of State ex rel, v, JYlson,
State Treasurer, 43 L, D, 619, 1756

Ne W, 714, 715, 716, defines 'public
funds' thus: 'The money referred to
in said section 1s money belonging

to the state, which has been accumu-
lated in the treasury as public funds,



Honorable George £. Spencer (€) March 8, 1943

which are to be used in carrying

on the state government., L1t means
such money as 18 ralsed by taxa-
tion, or vhiclh has acoumulaeted I1n
the treasury by the payment of fees
eauthorized by law to be charged for
verious purposes,'"

Under this definition, the morney devosited in the
county depositary, by the county collector, as county
collector for the county, could be held to be publlic funds,

In the State of Texas, in the case of Austin, Banking
Commissioner, et el v, Xiser, 277 8, ¥, 411, the county col-
lector was attempting to recover mbney deposited by him,
as county collector, in a bank, under what 1s known in Texas
es "The Bahk Guaranty Fund," but the act under which the
Bank Guarenty I'und was crcated contained the following ex=-
ceptions:

"*That no deposit upon which interest

is being pald or contracted to be psid,
elther directly or indirectly by sald
bank, its officers or stockholders to .
the depositor snd no deposit secured in
any way shall bte insured under this chap-
ter, % 3+ # No deposit of publiec funds of
any kind or chereacter, vhether interest
bearing or not, deposited in & state bank,
shall be Insured under this chapter, by
the term "public funds" as herein used,
shall be meant, funds belonging to the
state of Texas, to any county or politi-
cael subdivision of the state, 3 i # # "

The court, in holding thet the county collector, by
placing the money in the bank under his offlcial title was
devositing "Public Funds," said: (l.e. 412)

"Ihe majority sre of the opinion that
appellee 1s clearly not entitled to
have hls commission upon the January
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collections established as a de=

posit secured by the guaranty fund
for the reason that at the time the
bank failed such commissions were

publiec funds, interest beering, and
secured by the depository bond, Ve
think this conclusion necessarily fol-
lows upon & consideration of our statu-

tory provisions,"

CONCLUSION

It 1s, therefore, our opinion, that the money de-
posited by the county collector, as county collector, in
the depositary for public funds, 1s deposited in & deposi-
tary that 1s covered by the Iinsurence of FDIC, in the amount
of 5,000, and that amount of money can be deducted from the
amount of security as requlired under Secticn 8184, supra.
Vie would suggest, however, that the bond show that it covers
"Public loney,"

It is further the opinior of this department, that
since Section 13846, supra, only provides for the division
of the funds to be deposited in seperate and different banks,
we find no statutory authority allowing the funds to be de-
posited in the same bank, under different namcs, as set out
in your reguest, This is epplicable to citles only, l.e di-
stinguish the difference between the fund of the collector
end other funds in that, under JSection 11098 I, 35, Missouri,
1939, the collector 1s in charge of public funds, and makes
monthly statements &nd payments to tlhie county treasurer,
This section belng similar to the section concerning the
duties of the county collector, as set out in the case of
Austin v, Llser, supra,

APPROVED EX:
Respectfully submitted

We J. BURKE
ROY McK1TTRICK Assistant Attorney General
Attorney CGeneral of Missourl
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