
SCHOOLS : Free transportation of pupils ~ a r.onsolidated 
School District may be determined - 1 . Vlhen Board 
deems it advi sable . 2 . When approved , at e l ection, 
by 2/3 voters who are taxpayers . Board ' s discre ­
tion in formulating needful rules will prevail in 
either case . Non- resident pupils may be admitted 
to District and may be transported same as pupi ls 
within District . 

November 1 , 1943 

Honor able \,ayne V. Slankard 
Prosocutint Pttorney 
Newton County 
Ueosho, L. i Gaouri 

Dear Mr . Slankard: 

F l LED 

f :J 

This is to acknowl edge receipt of your le tter of 
October 23 1n which you request an opinion of t h i s depart­
ment . Your l e tter is as followsz 

"I will appreciate very much your 
opinion on t ho following : 

"The Board of Directors of a con­
solidated district have refused to 
route a school bus nearer t han a 
~le from some of t he pupils. Is 
t he Board required under the law 
to furnish transportation within 
any certain distance of the pupils• 
homea? Those pupila are residents 
of t he district and whil e tho Board 
has refused to came nearer than a 
mile to t hei·r home , at t he same t~ 
it sends t he school busses outside 
the district to piok up non- resident 
pupils . " 

In making provisions for the free transportation of 
pupils with in t he ata te , t he obvious intent of the legi s la­
ture was to make it possible for all the children within 
t he. state to have an education. In· order to encourage 
attendance upon schools , particularly rural schools, the 
legislature has passed numerous sections of our statu tes 
which are devoted exclusively to the matter of transportation. 
~ so doing, t he lawmakers have sought to anticipate every 
sit uation with wh i ch the pupils , parents , patrons and School 
Board might be confronted when they attempt to make schools 
more accossible to t he pupils . 

, 
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\,'hilo the number of ste.tu.tes so do sl ,'luted ia relatively 
Slilall , t he qucatlons rai~ ed aro innumerable . ·fuese statutes are 
most 0 onerally misunderstood anu are fr~itful sources of misunder­
s t andinJ und controversy. I t \"/OUl d seera. from tr.l.6 quos tiona 
raised i n your opinion request that t:1e follovJi.ilb l...ections will 
apply: Section 10326 , 10496 , 10327, and 10340 . We shall try to 
dispose of t:wo in tho order nruaod. 

The first of tnese !Jections involvl.zlti free trtmsportation 
of pupils, Cection 10326 , R. s . ~o . 1939, r eads as f ollows: 

"Free trans ortation of u ils--how 
obta ned--by w om paid . --v~ never t he 
board of directors of any scliool distr ict 
or board of education of a consolidated 
district shall deem it advisable , or when 
they shall be requested by a petition of 
ten taxpayers or auch district , to pro­
vide f or the free transportation to and 
from s chool, at t he expense of t he district , 
of pupils li vin3 more tnan one- ru:.: r ·--~-~<;. 
from t he schooLhouse , f or tho wh ole or for 
part of t he school year, sai d board of 
directors or board of education shall sub­
mit to tho qualii'ied voters of such school 
distr ict , who are taxpayers 1n such dis­
trict, at an annual meetine or a special 
meeting, ca lled and hel d f or that purpose , 
t he question of providing such transporta­
tion for the pupils of such school di8trict : 
Provided. that wh&n a apocial meeting 1a 
called for this purpose . a due notice ot 
such meeting shall be given ao provided f or 
in Section 10361. If two- thirds of the 
voters . who are taxpayers , votinr at suoh 
e l ection, sr~ll vote i n favor of such trans­
portation of pupi l s of sai d school district. 
the board of directors or bo~d of education 
shall arrange f or and provide such trana­
portation. ~e board of directors or board 
of education shall have authority and are em­
powered to mako all .nE\edful rules and regu­
l ations for t he fre transportation of pupila 
herein provided for , and are authorized to 
and shall requ!r e from ever y person, empl oyed 
for that purpose , a reasonabl.s bond for the 
faithful.di seharge of his dutiea , as pre­
scribed by tho board. Said board of director• 
or board of education shall pay by warrant 
t he expen8es of such transportation out of the 
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inci dental fund of the district : Provided , 
t hat ·t;hi s section sho.ll incl ude pupils attend- l t C J 
private schools of elementary and high school 
grado except such schools as are operated f or 
profit . " 

As we reo.a t his portion of ow· statutes, tho transporta­
tion of pupils l iving more t han ~ mile froiil school, at the expense 
of the di str ict , may be made possible in either of two ways : (1) 
when the board deet1s transportat:1.on a4vlsable; and (2) when re­
quested by petition by ten or moro taxpayers ana subsequently 
voted on a t either a regular or special election and approved by 
2/ 3 of the voters, who are taxpayers . Then in either case the 
board shall arrange for transportation. They have the authority 
to make all needful rules and regulations for free t ransportation. 
The boa.rd is gi ven considerable latitude at this point and it 
would appear that in the exercise of their disnretion t hey may 
do so without interference . 

our atatutes at ~ection 10326 , R. ~ . o. 1939 . state . you 
will note, witn respect to t he distance the childr en are to be 
transported to school. '*All children liv1nt 111vJ:c t.b.D.n ~ mile may 

. in the d i scretion of the board be transported . ~ By implication 
we mi ght gather t hat t hose living closer than l mile should walk. 
Howeve~, we point out what t he legislature has said . and we pre­
sume they meant just what appears printed in the section. 

\ilion the situation involves a consolidated district, t h ia 
section further states that t he board i s not r equired to maintain 
a school within 3! mile s of tho pupils' home . '.here tra.--tsporta­
tion is made available t he distance from home to school may exceed 
3i miles . The location of a school site in a consoli dated dis ­
trict is within the di scretion of the School Board. Whitehead v . 
\'lenom, 32 s . \ . (2d) 59 , 326 M.o . 352. 

Since your lnquiry does not concern itself with matters of 
procedure in voting on t he transportation question within tho 
district or f t ate aid where a transportation system has been in­
augurated , we do no more than c ite t wo seotiona for your consid­
eration. Becauae of their extr«me longth we do no more than 
bring t hem to your attention. They are as followa : 

Sec tion 10496• R. s . 1939 - Transportation may be votod on . 
Section 10327, R. s . 1939 - ~tate aid available . 

At t his point we direct your attention to a portion of a decision 
1n ~tate ex r el . Gastineau v . ~mith, 196 ~ . w. 115: 
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" ~ * * ~ * On rond1n~ t uc act of tho 
Legislature it is clear that , if a vote 
is taken - and one \T~ s taken in th is in­
stance - to transport cl' ilCl.ron ho live 
farther than 2} mllos from a schoolhous~ 
in the district, t he transportation oust 
include all ch ildren within the district 
falling within t he claso , and does not 
contemplate tha.t t hC; directors m&.y use 
t he incidental funds or the entire district 
to transport certain children in the dis­
trict l ivlnb ~ore t nan 2~ miles from a 
schoolhouse nnu not transport othor chil­
dren in tho district living more than 21 

miles from a schoolhouse . In othel' vords , 
the act doea not contemplate that a major­
ity of t he voters ln cho district or the 
school directors uill be per.mitted to 
discriminate a~a~nst c~rtain ch ildren or 
certain parts of t he district . The wholo 
district i s taxed to cl~eate on in<:.:.-..t.J~ .. t....l 
fund . and if used et all f or transportation 
it uust bo used without partinlity or dis­
crim1natlon. As above stutod, t''le school 

. directors were traasportinb certain ch ildren 
out of the incldental fund under authority 
of' u vote which w .... s taken ana the transpor­
tation of cluldren ;us adoptea in the dis­
trict. It thereupon became the duty of tho 
directors to transport c.ll t he children in 
the district falling without tbo 2: mil e 
lino irrespective of their particular loca­
tion · .. ·~· * .,. *• " 

See also a portion of tho opinion aD g iven in ~ tate ex rel. 
Jungmeyer v. Hunter, 200 s .·~ .• 300, par . 2: 

"Under Lawn 1913, pp. 721 , 723 , ~ec . 4. pro­
viding that if transportation is not provided ' 
for in any consolidated school district , it 
al'lall be tho auty of the board of directors 
to maintain an e l ementary school '~!thin t~o 
and one - half mil en by the nearest traveled 
road of the home of every chil d of school age 
within said school district,• where relator's 
children. after pass in.., throu ;b. tho .field• 
adjoining their home , as they had to to reach 
t he highway. were less than 2; mile~ f rom 
school , the act was complied with, it not r e­
quiring that t he schoolhouse be within 2j 
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miles or t ho child's home , but only that 
it shall not be mo~e t han that distance 
from the point lthcre a~ces o to the road 
is had . " 

Turninr noVI to tb.e adml sai.on of non- re s i dents t o a school 
we f i nd in ~huti portion of rcction 10340 , Jio • .u . s . l $39 , u se ful 
for our pur·pose t'lis l anguage : 

"The ooard s ' 1all htSVe po e r t o make all 
needful rul~ s and re ~ulatlons f or the 
organi zat ion , grudl ng and r,overnment in 
t heir school dis trict ~- ~ ~ -.. - · .. ~- and 
may a dmit pupil s not r e sidents within . 
t ho district , and pr escribe t he tuition 
fee t o be pa i d bi tho s ame , except aa 
provided f or in f action 10458, R. s . 
1939 * ~ ~ ' * · " 

COJCLUSION 

From our readi ng of t he statutes as thay appl y to the free 
transportation of pupils and tl!e de cision s of t he courts as they 
appear, we t herefore concl ude as f ollows: 

That free transportation of pupile in a consolioated dis-
trict more than 1 mile frou1 s chool may oo inau ... ur atcd: (1) "lfhen 
t he board doems it advisabl e J and (2 ) when approved . by 2/ 3 or . 
voters in t he distric t , who are t axpayers , at a rot u l ar or special 
e l ection for t h at purpose . 

That t he board of t he co:ts ol idated district shall a.rran:;o 
t r ansportation and make all needful r ules ~~d regul ations govern­
in~ same . ln so doing t he boar d i s given cons iderable l atitude 
and unl ess tnero is a gross abuse of this discre~ion, t heir judg­
ment in t hi s sit uation must prevail. And further , the board may 
admit pupils not residents 1n the district , and thoy mo.y prescribe 
thD tuition fee to be paid by ouch non-re s idents . 

APPROVED: 

Roy McKittrick 
Attorney Genera1 

LIII: .ml 

Respectfully submi t ted, 

L . I . ORRIS 
Assistant Attorney General 


