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)/ ;j 
Honorable Forroat Smi t h 
Btnto Auditor 
Jefferson Ci ty , Missouri 

Dear t.~ . Smith: 

Attention: w. A. HolloPay, 
Chief (,lerk 

Tho Attor ney- Genera l i ohos to aclmmtladgo receipt 
of your lotter of October 18th in "''hich you roquest an 
opinion of this department . This opinion requoet , omitting 
caption nnd signature, i s as follows : 

"At the recent mooting of the Probate 
Judc;os Association of lUr-souri the 
Judges ij their convention requeutod 
uo to obtain an opinion from your office 
on the question concerning the motho4 
and time of the Probate Judges r e tain­
ing fees collected by them 1n excess of 
tho annual compensation allo 6d under t he 
provisions of' Houne Co ·!littoe f u ostitute 
for · enate Bi l l No . 4 . 

"To clarify tho question, ro ~ill use as 
an exampl e a Judge in the last bracl~et, 
in a county with a population of more than 
17 , 500 and less than 19, 000 , -:herein his 
annual sal ary pnid by the County would b e 
~2400 .00 , then tho law provides that if 
tho yearly swn of foos earned and collected 
by virtue of the office shal l oxcood the 
amount which tho Judc e rould be ontitlod t o 
rocoive under his aalo.ry 1 ' then such Judfie 
shall bo entitloa to retain the oxcoss 
suojoct to tho 1~1tnt1ons sot out Ln soc­
t1on 13404, H. s . 1.1.:t ~s ouri , 1939 , and the 
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County Court shall draw a t-arrant or 
warrants upon the County Treasurer 1n 
favor of such Judge for such oxcess 
fees.' The question involved is , •can 
t ho County Court beg i n to dra\7 a warrant 
to the Probate Judge for fees turned 1n 
to the County just a s soon a s the amount 
turned 1n exceeds the salary l~tation, 
or will it be necessary for the Judge to 
wait until the end of the year .' The 
Judees f eel that the language used in the 
law, •such Judge shall be enti tled to re­
tain' and ' the County Court shall draw a 
warrant or warrants •, would indicate that 
as soon a s the excess collections oegin t o 
come into the Treas.ury that the County . 
would then draw them one warrant for their 
regular monthly compensation and another 
warr ant to return to them the excess fees. 

"~e would like your opinion on this matter 
as there are to be furnished the Judges 
i n these counties other matters , and we 
would like to encloo e this opinion at that 
time . " 

Since this request is based upon a construction of 
House Committee Su bstitute for Senate Bi l l No. 4, we first 
wish to cite such legislation, which ras approved by the Governcr 
on tUgUBt 5, 1943. The bill provides as follows : 

nThe Judge s of the Probate Courts 1n 
counties which now have or may hereafter 
have a population of los~ than 19,000 
inhab itants shall rece ive for their ser­
vice s annually, to be paid out of the 
County Treasury i n equal monthly install­
ments at the end of each ~onth by a 
warrant dram1 -oy the County Court upon the 
County Treasury mlnimwn salaries as follows: 
In counties havi~ 10,000 i nhabitants or 
less , t he awn of ~750.00; 1n counties having 
10,000 inhabitants and l os s than 15,000, the 
sum of $1200.00; in co~ntics having more 
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t han 15,000 ~aoitants and l ess than 
17,500, t he s um of 2 ,000.00; and in 
counti e s having more than 17,500 inhabi­
tants and l oss t han 19,000, the aum of 
~2,400.00; but should t he yoarly smn of 
f eos earned and c oll~cted by any Probate 
Judge of any ru. ch county, a rii his clerk or · 
clerks, bJ virtue of the of fice, exceed 
the amount which s uch Judge would be en­
t i tled to r eceive by reason of the popula­
tion of said county a s aforesaid, then . 
such judge shall oe entitled t o retaln the 
excess sub ject t o t he limitations set out 
in Section 13404 of Article 2, 0hapter 99, 
Revised St a tutes of Mi s souri , 1939, and 
the County Coilrt shall draw a r-arrant or 
\ .. nrrants upon the County Troo.surer 1n favor 
of such JUdge for such exce s s feos . It is 
f urther pr ovided tha t all Probate Judges 
i n s uch co~~ties shal l at t he end of each 
and every month after this nc t shal l take 
effect, make and filo with the County Clerk 
a re por t of all t ees actua~ly collected by 
h im or h i s cler k during t he month, except 
f ees earned and collected f or the solemniza­
tion of mar riage s and t ho he aring and deter­
mining or i nheritance t ax matters , t ogether 
with a report of all s uch f ees earned during 
t he month but not yet col lected, and that he 
shall at t he end of each month pay over to 
the County Treasurer all monies collected 
by h~n or his cler k duri ng t he month h ich are 
roqui r ed t o be sho wn in t he month l y report 
a s a oove provided, taking duplicate r eceipts 
t herefor, one of r hlch shall be filed with the 
eount y Cl er k , and every such Prooate Judge 
shall be liable on his of f icial bond for all 
fee s collected and not accounted f~ by him, 
and paid int o the County Treasury a s herein 
provided. " 

Your request necessarily . cal ls t o our att ention the 
exact ru1ount which a Probate Judge may colle ct for his services . 
It nill be not od that the Judge has authority, under the a bove 
statute, t o re t ain the exces s foes which he oolloct s •sub ject 
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to the l imitations set out in Section 13404 of Article 2 , 
Chapter 9.9 , R . s . Uo., 1 939 . " The limitation spoken of 
should be called to your attention. So , consequently , we 
wish to cite you that part ot Section 13404, supra, which 
relates _to the compensation ·ot the Judges . This is as follows: 

" ~~ ~~- * Provided further, that whenever, 
after deducting all reasonable and neces­
sar y expenses tor clerk hire, the amount 
of feos collected in any one calendar year ~ 
or for any one probate judge in any county 
in this state, during his term of office , 
and irretipective of the cate of accrual ot 
such fees , shal 1 exceed a sum equal to tho 
annual •co~pensation in the aggregate from 
all sources and for all duties by virtue ot 
the office, except t he 1,200. 00 allowed 
for expenses r-·hen holding circuit court i n 
other counties , pr ovidod by law for a judge 
of tho circuit court having jurisdiction in 
suc...1 county, -~o 1- *" · 

After a study of the a bove statute in conjunction with 
the instant bill , i t would appear that a Probate Judge is en­
t itled to his sal ary pl us any additional fees 1n excess of. the 
amount necessary to oft se t the amount of his salary, wi th the 
limitation placed on such excess that it shal l not exceed the 
sala~ of the Circuit ~udge of his county. 

\ itn this 1n view, we \dll now proceed t o the principal 
question, i . a., when the Prooate Judge may collect such additional 
fees . There are three constructions which ought to be suggested 
in answer to tho question . These are, (1) at tho end of each 
month, (2 ) at such timo as t ho Probate Judge has paid into the 
treasury an amount of feos equal to his salary, or (3) at the end 
of the year . Before discussing these three ideas , e ould like 
to offer our view on the quostion ao to whether the salary of the 
Prooate Judge i s t o be cacputed on an annual or on a monthly basis . 
It wlll be noted that the lnstant l egislation p~ovides that '..;he 
Probate Judges ''shaJ.l r eceive for their services annually ~:· -):· * • t 
This ~ we feel , justifiea us in aaying that these salaries are 
figured o~ nn annual ~asia oven though the bill provides that 
thoy are t o be pa id in t welve "equal monthly instal~ents . " It ie 
our opinion that the latter provision was incorporated in the 
legls~ation merely as a convenience to the officers in all owing 



Hon. 1. orre s t ~.1 1i th - 5- Oct . 25 , 1943 

them to be paid monthly. Se e ~ tate ex rel. Harvey v . Linville 
et al ., 300 ~ . \, . 1066, 318 ~o . 698 . This obsorvation leads 
us to the conclus ion that where the bill provides that if f ees 
exceed tho amount of a Pr obate Judge ' s sal ary, it means his 
annual, instead of his monthly sal ary . 

Now, takinB tho first view as set out in t ho pre­
ceding paragraph, we v ish t o offer an exanple t .o expla in our 
construction of this statute . Let us say that a Probate Judge 
is entltl ed,under a population class ification, to $2400 . 00 per 
ye t r as salary • under the provisions of t ho instant oil l , he 
sha l l be pai d the sum of $200 . 00 per mont h or one- twelfth h is 
annual sal ary . 8Up) Ose , in January he collec ts fees in the 
sum of $250 . 00 , which, of course, i s .,po .oo 1n excess of his 
monthly installc en t or sal ary . Then , can we say that at the 
end of that month he i s entitled to that C50 . 00? ne thi.nk not. 
I f his salary wa s figured on a monthly basis , he would be en­
t itled to this e~cess , but wher e it i s f i gured annuall y he 
would not . I t ould be possible that after January he might 
not colloct more than an average of ~100 .00 p Jr month 1n fees , 
or a total of $1,100 . 00 . Should he have been paid .the ~50 .00 
excess in Jnnuary , then he would at the end of tho year have 
drawn ~2450 .00 • ~50 .00 plus his fixed sal ary - whon, i n fac t, 
ho would have collected ohly 1,350 . 00 , or les s t han hi s fixed 
salar y . Under t ne pr ovis i ons ar th i s bill we do not feel he 
could col lect the excess of fo e·a over h i s mont hl y sal ary in­
s tallment. 

t 'e now will consider classifica tion t wo o.foress.i d , 
v•hicll would permit a probate judge to dra\., fees which exceed 
his yearl y sal ary aft er he has deposited 1n the county treas ­
ury an amount equal to his sal ary . Using the sa."lle exampl e as 
a oove , can a Pr obate Judge, after earning, collecting and de­
pool ting ~ith the County Tr easurer ij2~400.00 in fees , r;hich is 
the ~1ount equal t o his yearl y salary, make a de~and and collect 
an a~unt oqual to the excess foes over the ~2400 . 00? ': .. e 
believe that he can. It appears that this statute tries to 
assure the counties that when feea aro collected by a Probate 
Judge, t hoy will be paid i.nto the treasury in an amount equal 
to the judge ' s salary. Aft er such condition has been met, any 
other toes deposited are t he . property of the Probate Judge, up 
to t he 11mitat1on d i scussed supra . ~ince these fee~ are the 
property of the Pr ooate Judge , ~e f ee l that he should be allow­
ed t o draw these amounts ~henever he has fulfilled the condition 
mentioned a oovo . 
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Theso views necessarily bring us to the t~rd classi­
ficati on aoove ~ i . e .~ as to the Probate Judge being compelled 
to wait until tho end ot the year before he is entitled t o 
draw such excess teas . It seems t o ~ that since these fees 
are his , up to the maximQ~ nmount set out in the s tatutes , 
there would b e no reason why he should be forced to ~ait until 

. the end ot the year t o · collJct them._ The County: Court has 
sufficient records to inform 1 t as to the amount that has been 
collected and deposited, so thnt, 1n case tho fees oxceed the 
maximum amount, it can claim such fee8 on the part of the county. 
The means of keeping those records is ~rovided 1n this ' bill 
whon provision is made tar the tiling at monthly roports by tne 
Probate Judge . 

The purpose of 8tatutory construction is to determine 
legi8l ative intent. Eee Thompson v . City of Lamar, 17 s . T . · 

(2d) 960 , 322 Jlo . 514; Stato v . Toombs, 25 s . w. (2d) 101, 324 
Mo. 819; ~tate ox rel . ~erican Asphalt Corp., v . -Trimble, 44 
s . u. ( 2d) 1103, 329 uo . 495 . In construing the instant statute 
we have attempted to arrive at what \ e feel is the legislative 
intent . It baa als o been held that a statuto should not be con­
s truod so a s to make it unreasonable, where there can be a 
reasonable construction. ~ oe s tate ex rel. Public Service Company 
of st . Louis v . Public r ervice Co ~iasion, 34 r , ~ . 486 , 326 Mo. 
1169. Further~ the courts have held that a statute ill not be 
so construed as to require an impossibility or load to absurd 
results if susceptible of reas onablo interpretation. f tate v. 
Irvine , 72 S . ' . ( 2d) 96, 335 Mo. 261 , 93 A. L. R. 232 . 

Following tho r~es of construction above, we feel that 
we have adopted the only reasonable construction of this bill 
1n hol ding that a Probate Judge may make de~ and be entitled 
to all excess fees coll ected by him at any t1ma aft er sufficient 
fees have oeen deposited 1n the treasury by him to offset the 
amount ot his salary for that year , ani that ho shall not be 
compelled t o r ait until the end of the year to oollect such ex­
oe ~ s fees , it any . I n adopting such reasonable con.truction, it 
would appear that we have arrived at the intention of the Legis­
lat ure . 

e further t hlnk it proper to call attention to the 
fact that this instant legi slation should go into effect ninety 
da~ s after t he adjournment ot the Legislature. fh ich would be 
November 21, 1943 . But since that date falls on a Sunday, the 
eff ective day i s se t over one day, that is, until November 22, 
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1943 . As n result thereof, there will be a short period or 
time oetween such date and J ecember 31, 1943• when the Probate 
Judges can take advantage of this bill. However, due t o the 
fact that the counties have not sot up any provision 1n 1943 
in their oudgets for the payment of these salaries , it might 
result in the failure of the Judges. t o collect such remunera­
tion. unless thero is a surplus 1n tho proper clas sification. 
Thie office has recently rendered an opinion t o the effect · 
that if there i s a surplus 1n the anticipated r evenue for the 
yoar of 1943, over and a oove all neees ~ary charge s , a warrant 
for such unpaid salary (Probate Judge's) may be issued payable 
out of .Class 4, 5 or 6, 1f' such surplus exists in either of 
these classes; or unclaimed balances 1n Classes l, 2 and 3 may 
be transferred to Class 5 to pay sane . 

Conclusion 

Therefore, it i s the opi n ion of this department t hat, 
after sufficient foes have been earned and collected and de­
posited in the treasury by the Probate Judges to otfset the 
amount of their annual salary, the Probate Judges are then en­
titled to any excess f ees over and above such amount, up to 
limitation as set on tho salary by ~ oction 13404 , R. s . uo. 1939 , 
set out above . And they shall oe entitled t o dehland and collect 
such, feos at any t ime after t he amount e qual to their salary has 
been paid in. This opinion, of course, i s l tmited to the con­
struction of House Committee Sub stitute for onate Bill llo . 4 
and t ho clas ses ot counties named therein. 

APPIWVED: 

JSP:EG 

ROY McKITTRICK 
Attorney- General 

Ro~pectfully submitted , 

J O!Ill S . PHIL .. IPS 
A~ sistant Attorney- General 


