PROBATE xESk Senate Bill No. 4 does not invalldly in--
créase or decrease pays; how clerk is com-
} pensated; when monthly account may be made.,

August 25, 1943

' | FILED

Honorable Forrest Smith
State Auditor

Jefferson City, lilssourl
Dear Sirs '

This will acknowledge receipt of your latter of Au-
gust 11, 1943, as followss

"House Committee Substitute for Senate
Bill No, 4 affecting the compensation
of Probate Judges in countles with a
population of less than 19,000 was °*
signed by the Governor on August 5th,
19435, Does this act increase or de-
erease the campensation of Probate
Judges, during their term, in viole=-
tion of Sectlon &; Article 14 and Sec~-
tion 33, Article € of the Constitution?

"Under the provisions of this bill, the
Probate Judges in these counties are re-
qulred to turn over to the County Treas=-
urer, each month, all fees collected in
his office, and the county will 1ssue to
the Probate Judge a warrant in the amount
of salary due him as established by this
bill, at the end of the yesr adjustments
are to be made between the total amount
of fees turned over and the salary ree

- celved, After this blll becomes effece
tive what will be the condition of the
Probate Clerks and thelir salary? WwWill
the Clerkts salary be payable out of
fees collected, or will it be payable
out of the monthly allowance made to
the Probate Judget 8Since the bill pro-
vides that all fees shall be paid into
the Treasury, could the Clerk, in lieu
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of thet provision, be pald from such fees?

"Under this bill, is the Probate Judge ree
quired to submit to the County Court on
the first day of esch month an itemized
list of the fees that are turned to the
County Treasurer?®

House Committee Substitute for Senate Blll No. 4, (here-
after referred as merely Senate Bill No. 4), approved by the
Governor, Ausust 5, 1943, is as follows: (h4£>~:3aoqa.dhdc/?m3quuJZEj

"The Judges of the Probate Courts in coun=
tles which now have or may hereafter have

a population of less than 19,000 inhabl=-
tants shall receive for theilr services an-
nually, to be pald out of the County Treas-
ury in equal monthly installments at the end
of each month by a warrant drawn by the Coun=
ty Court upon the County Treasury minimum
salayies as followss In counties having
10,000 inhabitants or less, the sum of
{750,003 in countlies having 10,000 inhabl-
tants and less than 15,000, the sum of
§1200,003 in counties having more than 15,000
inhebltants and less than 17,500, the sum of
$2,000,00; and in counties having more than
17,500 inhabitants and less than 19,000, the
sum of $2,400,00; but should the yearly sum
of fees earned and collected by any Probate
Judze of any such county, and his clerk or
clerks, by virtuve of the office, exceed the
amount which such Judge would be entitled to
recelve by reascn of the population of said
county as aforesaid, then such judge shall
be entitled to retain the excess subject to
the limitations set out in Sectlion 1340% of
Article 2, Chapter 99, Revised Statutes of
Missouri, 1939, and the County Court shall
draw a warrant or warrants upon the County
Treasurer in favor of such Judge for such
excess fees, It 1s further provided that
all Probate Judges in such counties shall
at the end of each and every month after
this act shall take effect, make and file
with the County Clerk a report of sll fees
actually collected by him or his clerk dure
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ing the month, except fees earned snd cole
lected for the solemnization of marriages
and the hearing and determining of inhere
itance tax matters, together with a report
of all such fees earned during the month but
not yet collected, and that he shall at the
end of each month pay over to the County
Treasurer all monies collected by him or
his clerk during the month which are re=-
quired to be shown in the monthly report as
above provided, takin: duplicate receipts
therefor, one of which shall be filed with
the County Clerk, and every such Probate
Judge shall be lisble on his official bond
for all fees collected and not accounted
for by him, and pald into the County Trease
ury as herein provided,"

The two constitutional provisions which 1t 1s thought
that this blll might violste are Seetion 8, Article 14 provid-

ings

"The compensation or fees of no State,
county or municipal officer shasll be ine
ereased during his term of officej % # # "

and Sectlion 33, Article 6, providings

"The judges of # # * all # % # courts of
record receiving a2 sslary, shall, at stated
times, receive such compensation for their
services as 1s or may be preseribed by law;
but it shall not be Incressed or diminished
during the period for which they were elected.,"

-~

It will be noticed that Senate Billl No, 4 fixes a "min=-
imum sslary" for probate judges in all counties having a popu=-
latlon of less than 19,000 inhabitants, The minimum is adjusted
on a population classification eand ranges from $2,400,00 to
750,00 according to the population class into which the county
falls, The blll also provides that where the judge's annual
fees collected exceed the minimum annual salary, he is entitled
to receive saild excess "subject to the limitations set out in



-
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Section 13404 of Article 2, Chapter 99, Revised Statutes of Mis-
sourl 1939%", This limitatlon, of course, has reference to the
maximum compensstion which a probate judge may receive,

/< The maximum compensatlion oi a probate judge under Seg=
tion 13404, after deducting from his fees a reasonable amount
for clerk hire, is the same that is pald to the jJudge of the
circult court, having jurisdiction in sald county, for his
services as judge of the circuit court, judge of the juvenile
eourt, jury comalssioner, and from change of venue fees (State
ex rel., and to Use of Jasper Co., v. Gass, 296 3, W, 4313 Smith
v. Pettis County, 136 S. W. (2d) 282). Thus, a probate judge's
maximumm compensation varies from county to county depending on
the character of the judielal cirecuit and the volums of change
of wvenue business in the ecircuit, However, in all clrcults,
the annual compensation of the eircuit judge will exceed the
sum of $2,400,00, which 1s the greatest minimum pay fixed for
a probate judge under Senate Bill No. 4. ‘j

wX

Senaste Bill ¥o, 4 does not increase the maximum pey ale
.lowed to a probate judge, but only fixes a minimum below which
his compensation shall not fall, Section 8, Article 14 of the
Constitution has no application te this charscter of change in
a salery or compensatione, It 13 desizcned to prohibit s change
that would increase the maximum compensatlion sllowed to a proe=
bate judge uncer Section 13404, Such wes the holding in State
ex rel, Emrons v, Farmer, 271 bHo, 306. That case involved a
change in the compensetion of a circuit clerk.. At the time
the clerk was elected, the law provided he was to receive his
compensation by retaining fees, but not to exceed §2,000,00 a
year, Theresfter, and during the term for which he was elected,
the law was changed to provide the clerk with a flat annual sale
ary of $2,000.00 without regard to the amount cf fees collected
and pald into the treasury., It wes contended that since, prior
to the change In the law, the clerk had never actually collected
in a year the sum of 52,000,000 in fees, that therefore to give
him a flat salary of $2,000,00 a year wes increasing his come
pensation during his term contrary to Section 8 of Article 14,
The court held that such was not an increase prohiblited by the
Constitution, seying (1. c. 317):

"Ye have seen that the amounts (of the
maximum fees and the flat salary) are the
same # % # and conclude that # # % there
has been no increase and the Aet is con-
stitutional.# # #" (Parentheses oubs).
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It therefore clearly appears thet the court was of the view
thet in order for the chan_e to have brough$ about an invalid
increase, the flat salary flxed must be in excess of the max~-
imun fees theretofore permitted to he retained, g

This same reasoning disposes of any contention that
Senate Bill lo, 4 violates Section 33, Article 6 of the Consti-
tutions As pointed out above, tiere has been no increase in
the maximum compensation, but rather it remains just as it has
always been under Section 13404, Since 1t 1s the same as it
has always been, there 1s no invalid increase or decrease such
as 1s prohiblited by Seetion 33 of Article 6.

It therefore is our opinion that Senate Bill No. 4 1s
valid and takes effect at the time fixed in Section 659, R.S.
Missourl 1939,

i

The next question involves the method by which the pro=-
bate judge ls Lo compensate his clerk where the judge draws the
minimum monthly salary provided in Senate Bill Ho. 4.

The probate jud; e under Section 2440, R, S, lissourl
1939, is authorized to appoint a clerk "who shall be paid by
sald judge". Thus, said clerk is to be paild by the judge out
of his (the judge®s) compensation which he receives as probate
Judge. However, in a way, provision is made to allow the judge
the expense of his clerk. The way this 1s done 1s that where
a judge collects fees in one year, in excess of the maximum he
may personally retaliln under Section 13404, he 1s permitted to
retain a further sum, in addliion to sa’d maximum, to cover
"all reasonable and necessary expenses for clerk hire" (Sec~
tlon 13404),

/

Under Senate Bill Nos. 4 probate judges who draw the
minimunm monthly salary "shall at the end of each end every
month # # # make and flle with the County Clerk a report of
all fees actually collected by him or his clerk during the
month, (except marriage and inheritance tax fees) # % % % 3
and that he shall at the end of each month pay over to the
County Ireasurer all monies collected by him or his clerk
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during the month which are required to be shown in the monthe
1y report # # # % %", (underscoring ours). It thus appears
the judge will not have access to the fee, as earned, to pay
his clerke. They must be turned over to the treasurer month=
lye All the court will have 1s his monthly minimum salary
and since the clerk "shall be paild by the judge" the judge
will have to pay the clerk out of the smount he receives as

a minimum salary,.

_ However, should the yearly fees earned and collected
by the judge and his clerk exceed the minimum yearly salary
he 1s pald under Senate Bill No, 4, then the juige is entitled
to have a warrant on the county treasury for all of such ex-
cess where the excess sum, together with the minimum ssalary
drawn, does not excced the amount pald to the eircuit jJjudge,
a8 specified in part one of thls opinjion,. together with an ad=-
ditional sum to "cover all reasonable and necessary expenses
for clerk hire'://(

A
It therefore 1s our opinion that the compensation
which the probate judge pays to his clerk cannot be pald out
of the fees earned since all of sald fees must monthly be
pald into the county treasury, The probate judge will have

to pay his clerk out of his mimimun monthly saluryt/

III.

This question concerns when the probate judge is re-
quired to make his monthly accounting of fees and to pay over
the fees collected to the county tressury. Senate Bill lo, 4
requires the report to be made and filed at the "end of each
and every month", It also requires the fees collected to be
pald over at the "end of each month",

These references are merely to the end of a certaln
period, designate as s month, Section 655, R. S. Missouri
1939, lays down certain rules for construction of statutes
and provides: "the word 'month' shall mean a calendar month."
A calendar month 1s not at end until midnight of the last day
of the month and if the language of Sennte Bill No. 4 were taken
literally, then this report must be filed and the fees collected
pald over at midnight of the last day of the month, However,
statutes must be applied with reason and such application would
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-

not be reasonable, Therefore, we think filing the report and
paying the fees as soon after the close of the month as is
possible 1s all that is required, The soonest possible date
after the close of the month that such could be done would be
the {irst day of the succeeding monthe

It 1a therefore our opinion a probate judge may file
his monthly reports of fees mnd pay over to the county treas=-
urer the fees collected on the first day of the month followe
ing the month for which he must account,

Respectfully Submitted,

LAWRENCYE T.. BRADLEY
Asslistant Attorney General

APPROVED:

ROY MeKITIRICK

Attorney General

LLB: jn



