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PROBATE Jmk~s : Sena~e Bill No . 4 does not invalidly in- · 
crea~e or decrease pay ; how clerk is com­
pensated ; wten monthly account may be made • 

-~ - .. -

Augun t 25, 1943 

Honorable Forrest Smith 
State Auditor 
Jefferson Ctt~ , Missouri 

Doar Slr: 

Thio will ackno~ledge receipt of your l etter of Au­
gust 11, 1943, as f ollows: 

"House Comr.tittoo Substitute for Senate 
Bill No. 4 affecting the c ompensation 
of Probate Judges ln co~tiea with a 
population of less ~.an 19, 000 as 
s1gnod by the Governor on August 5th, 
1943. Doos this ac t increase or de­
crease the camponsatlon of Probate 
Judges , during their term, in viola-
tion of Sec tion 8; Article 14 and Sec­
tion 33, Article 6 of tho Constitution? 

"under tho provisions of th's bill, the 
Probate Judges in t r ose counties aro re­
quired to turn over to t he County Treas­
Ul'er, each mortth, all fees oolloo ted in 
his o.ff1ce , and tl~e county nill issue to 
the Probato Judge a warrant in the amount 
of salary due :t 1m a s establiohed by this 
bill, at tho end of the yo"' r adjuotments 
arc to be made between the total amount 
of f'e os t~nod over and the salary re-

: ceivod. After this bill becomes effec­
tive what will bo the condition or tho 
Probate Clerks and their salary? Will 
tho Clerkb salary be payable out of 
fees collectod, or \nll it be payable 
out of the monthl y ' l lowance made to 
the ProbatG JudBo? Since the bill pro­
vides that all fees anall be paid into 
t he Tronsury, could tl~e Clerk, in l ieu 



Hon. Forrest Smith - 2- August 25, 1943. 

o~ that provision , be ld from such fcest 

"Under th1s bill, 1s tle rrobate Judge re­
quired to subcit to the County Court on 
the first day of esch month nn itemized 
list of the fees that are t~~nod to the 
County Treasurer?" 

House Committee Subs titute for Sennto Bill no. 4 , (bore­
after referred as IJ.erely Senate Bill No. 4 ), approved by the -:"'\ 
Governor , AuGust 5, 1943, is as follows : (s....u-..-....13"to</A/~,.Ict'l3f''"J...vi~f/ 

"The Judges of tho Probat Courts in coun­
ties which nou hove or l'.S.Y r..creafter ave 
a population of less than 19 , 000 inhabi- · 
tants shall receive for their services an­
nually, to be paid out of the County . Treas­
ury in equal monthly installments at the end 
ot c~ch month by a arrant drawn by the Coun• 
ty Court upon tho County Treasury mi nimum 
s lari~s ao follows: In counties having 
10 , 000 inhabito.nts 01' less , the sum or 

750. 00; in counties hnvinu 10, 000 inhabi­
tants and l ess than 15, 000, thG sum of 
r 1200 . 00; in counties hsving more than 15,000 
inhabitants o.n<i less than 17, 500, tho sum of 

2, 000. 00; and in counties havinJ more than 
17 , 500 inhabitants and l eas than 19, 000, the 
sum of $2, 400 . 00; but Shoul d the yearly sum 
of fees Parned nne• collec~ed by any Probate 
Judge of any such county, and his clerk or 
clerks, by virtae of the office, exceed th e 
amount which suci:· Judge "ould be entitled to 
recelvo by reason of tho population of said 
county as aforessld, then such jud6 e s~all 
be enti tled to retain the excess subject to 
U1e l~tations set out in S6ct1on 1~4o.t of 
Article 2, Chapter 99, Revised Jt~ tutos of 
l"isso..trl _, 1939, and the County Court shall 
draw a "'arr ant or warrants upon tl.o County 
Treas urer' in favor of such Judge for such 
excess fees . It ls further provincd tha~ 
all Probate Juc6es in s~ch counties shall 
o.t t ho end of cnch nnd e·very month after 
this act shal l take effec t , make and file 
\11th the County Clerk o. rer ort of all fees 
act~lly collec~ed by him or his clerk dur-
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1ng the conth, exc~pt fees earned and col­
l ected for the solemnization of marriage s 
and the he~r1ng and determ1n1.ng of inher­
itance tax matters , together vith a report 
or a ll s~ch fees oarned duri ng the month but 
not yet collected, and that ho shall at the 
end of each month pay over to the County 
Trea surer all monies collected by h im or 
his clerk during the month which a!'e re­
quired to be sh own i n the monthly report as 
above provided, t okin dupl ic te receipts 
therefor . one of fbich shall be filed with 
the County Cl erk. ~d every such Probate 
Jud .. ~o shall be liable on his official bond 
for all f ees collected and not acccunted 
for by h ie , nnd paid into t he County Treas­
ury AS herein provided. " 

The two c onstitutional provia lons Which it is thought 
t hat this bill mi ,:ht viol_te are Section 8 , Article 14 provid­
ing : 

~ "The compensation or fees of no State, 
county or municipnl officer stal l be in­
creased during his term of offic e ; w * ·U " 

and Section 33, Article 6, providing s 

"T.he jud3es of * * * al l * * * cot~ts of 
record receiving a s l nry, shall. at stated 
tiMes . receive such compensation for their 
s ervices as is or ~y be prescrib~d by la~; 
but it shall not be increased or diminiShed 
during the period for which they we'"e elected. " 

/ 
I t ~ill be noticed t bat Senate Bill No. 4 fixes a "min­

imum salary" for probate jud ~~s in all counties having a popu­
l ation of l e ss than 19. 000 inhabitants . Tho mintmum is adjusted 
on a popul ation classification and r anees from 2. 400 . 00 to 
~750.00 according to the population class into nbich the county 
f a lls . Tho bill a l so provides t hnt rl.ore th judge ' s annual 
feos collected exceed the minimi.Uil annual salary-~ he is entitled 
t::> receive s aid excess "sub1ect to the 11~1t.:rttions set out in 



/ 
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Secti on 13404 of Article 2 . Chapter 99• Revised Statutes of Mis­
s ouri 1959" . This limitation, of course, has r~ference to the 
lnD..ximum canpensc. t1on which a probate Judge may I'ocei ve . 

The maximum compensation o.l a probate judge under Sec­
tion 13404, after deducting from h is fees a reasonabl e amount 
for clerk hire, ia the same that ls paid to the judge of the 
circuit court, vavlng ju~isdictlon i n said county. for his 
services as jud~e of the ~ircult court, judge of t he j uv enile 
court, jury commissioner , and from chan; e of venu~ fees (State 
ex rel . and t o Use o~ Jasper Co . v . Gass, 296 s . f, •· 431J Smith 
v . Pettis County, 136 s . w. (2d) 282) . 'Ihus , a probate judge's 
maximum compensation varies from county to county depending on 
tho chat~actor of tl'>e judiclal circuit and tLe volume of chang e 
of venue business in t h e circ~it . Ho 4ver , in all circuits. 
t he annual compensat1on of tlt.e circui t judge will exceed the 
sum of ~2, 400.00, which is U1e Lreatest min~~ pay fixed for 
o. prob3.tt. j \1-::....,e ur11.l e 2 o..>e!_lo.te Bill l•o • 4 . ) 

/ 

Sena te Bill -~o . 4 does not incr~ase the maximum pay al• 
. lowed to a probate juace, but onl y fixes a minimum below which 
his c ompens a tion shall not fell. Sect5on a, Articlu 14 of the 
Connti cut1on has no s ppl:l.cation to this character of change 1n 
a snlary or compens@tion. It i s desi_ned to prohibit a cha.age 
that woulc. increase the maximum compensation e.llo1::ed to a pro­
bate ju~7e under Secti on 13404- Such was tho roldin , in Stat~ 
ex rel . ED: ·ons v . Fa.rthor , 27llo. 306 . Thet ·case involved a 
change in the canpensation of' a circuit clerk. At the time 
the clerk was elected, tt.e la provi ded he was to receive his 
compenoat1on by retc ining rees , but not to exceed ~2. 000 . 00 a 
year. Thereafter, and during tho term. f or ,/hich he was elected, 
tho la~ was Cll.Eln...;ed to pl·ovic...e t he clerk 11th a f lat annual sal­
ar y of $2 , 000 . 00 without rogard to t he amount of fees collected 
and paid into the treasury. It was contended that since, prior 
to th~ change i n the law, ~1e clerk had never actually collected 
1n a year the sum of ~2, 000.00 in f ees , tl~t therefore to z i ve 
him e flat salary of ~2, 000. 00 a year wa9 increasin~ his c am• 
pens tion during his te~ contrary to Section 8 of Article 14. 
The court hel~ that such was not an 1ncrea3e prohibited by the 
Cons·titution; saying (1. c . 317): 

" \10 have s een that the cr~.~.ounts (of the 
nw.ximum fees and the f lat salary) are the 
same .,. * * and conclude that ·=~ ·l- * there 
has been no increase and the Act is eon­
stitutional. * * * " (Parentheses o~a) . 
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It thcro.foro clearl y appears thot tLc court 'tas of the view 
that in order for th<. cha.n ....,o to have broughb about an inva lid 
increase~ the flat salary fixed ~Jt be 1n excess of the max­
Lcum fees t.orotofore ;crmittcd to he retained. 

n1is samo ~casoning disposes of any contention that 
Senate Dil l I1o. 4 viol 'ltes Sec t.!.on 33, Article 6 of tl!e Consti ­
tution. As pointed out above, t e~ e has been no increase 1n 
the maximum compensation, but r o.ther it rema.ins j ust as it ho.s 
al~ays oeon under Section 1 3404. Since it is the srume as it 
has a l uays been, thoro is no invalid increase or decrease s uch 
as is prOhibited by Sec tion 33 of Articl e 6 . 

I t therefoie is our opinion thnt Senate Bill llo. 4 is 
valid ~nd takes effect at the t ime fLxod in Section 659, R. S. 
russouri 1 939 . 

II . 

The next qaeGt_on i nvol vos '.L. IJethod by \'Jbich the pro­
bate judge ls to cccpensate his clerk where the jud~e draws the 
mintmum monthly o~lary provided in Senate Bil l No . 4 . 

T'.ae- probate jud. e under Section 2440 , R. s. lUssouri 
1939, is authorized to o.ppoint o. clerk "who shall be paid by 
said judge" . Thus , said clerk is to be paid by the judge out 
of his ( the judge ' s) comoenso.t1on hich he receives a s probate 
judge . Houever , in n way, provis:on is made to allow the judge 
tho expenoe of his clerk. The TTO.y this is done is tr.at uhere 
a judeo collec ts fees in one yoar, in excess of the mnx~ he 
may personally retaln under SectiQn 1 3.404• h is permitt ed t o 
retain a further sum, 1n add!~ion to sale maximum. to cover 
nall reo.sono.bl o o.nd necessary expenses for clerk hire" (Sec­
tton 13404) . 

~ndor Senate Bill llo. 4 probate judgea who draw the 
minimum Jilonthly salary "chall n.t tho end o" eo.ch and every 
month * ~- -:~o l!lalr~ and f ile w1 th th e C0unt7 Cl erk a report of 
all fees actuall y collec ted by htm or his clerk during the 
month, (eYcopt marriage and inheritance tax foes) * * * * * 
and thnt he shall at the end of each month l2!Z over to the 
County Treasurer nll monie s coll ec ted by him or his Ole~ 
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during the month v1hich are required to be shown in the month­
l y report * * * {$- ·~" . (undersc or int; ours) . I t thus appears 
tho judee will not nave access to the fee , as earned , to pay 
his clerk. '!'hoy must be tuz•ned over t o t he treasurer month­
l y . All the c our t will have is his monthly minimum sAlary 
and since the clerk "shall be paid by the judge" the j udge 
will have to pay the clerk out of the anount he rece ives as 
a minimum salary • 

. However, shoul d the yearly fees earned and collec t ed 
by the judge and his clerk exc eed tile min~ yearly salary 
he is paid under Senate Bill Uo . 4 , then the judne is entitled 
to have a wo.rrant on the, c unty treasury for all of such ex­
cess. where t he ~xcess s~., 'ogether with the minimum salary 
drawn, does not exc cd the ~toun~ pald ~o the circuit judge, 
{).S s pecified in part Qne of this opin~on, . together with Bl1 ad­
ditional sum to "cover all reasonable and necessary oxpenses 
for clerk hire" . ( 

/ . 
""' 1 It t Lorofore is our opinl on tt at the canpensati on 

vhich the probate judge pay s to hi s cl~rk cannot be paid out 
of the fees earned since all of said fees must !llonthl y be 
paid into the county treasury. The probate judge will have 
to pay. his clerk out of his m1m1mun monthly sal ary ./ 

III . 

This question concerns when the probate j udge is r e­
quired t o make h is monthl y accountin( of foes aod to pay over 
the f~c~ collected to the county treasury. Senate Bill No. ·4 
requires tho report to be mnde and filed at the "end of each 
and every month" . I~ a lso requires the fees col lected to be 
paid ov~~ et the "end of each monthw. 

These references a.l·e merel y to the end of a. certain 
period. desicnate as a ll"Onth. Sec tion 655• R. s . r•1ssouri 
1939, l ays down certain rules for construction of statutes 
and provides : " t he word ' month ' shal l meru~ a c~lendar month. " 
A CQlendar month is not at end unti l m1dn1eht ot the last day 
of tho ~onth and if the language of Sonnte Bi ll No . 4 were taken 
l iter ally, then this report must be filed and the fees col lec t ed 
pa id over at midnight of the ln~ t day or t he month. However, 
s tatutes must be a )pl ied with reason and such application would 
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not be reasonable . Therefore , we think f iling the report and 
paying the fees as soon ~rter the close of th~ month as is 
:p::>ssiblo 1::1 a ll that is requil:'ed . T"ne soonest possiblo date 
after the close of the month t hat such c ould bo aone would be 
the first day of t.t.e succeed.:.ng month. 

It 1.o · tl e1•efore our· opinion a probate judge may fi l e 
his monthl y r~po .... ts of fees anci po.y over to the county treas­
urer tho fees collec t ed on tuo first day of the month f ollow­
i ng the month for which he must account . 

APPROVED: 

ROY t.ckf:rrmrck 
Attorney Ge:1eral 

LLB:jn 

Respectfully ~ubmltt&d, 

L4. 7F'". -;- r., . 'P~'? \:::>I.EY 
Assist~nt Attorney General 


