
RECORDER : May not record stater~nt t hat records of Gen­
eral Land Offjce show a patent has been is­
s ued . 

l~ . Roy G. SAil~ 
Recorder of Deeds · 
liowo.rd County 
1-'ayotto , tUssouri 

Dear Sir e 

August 16 , 194S. 

F fLED 

fj 

Thi s will acknowledge receipt of your l etter of 
July 21 , 1943, as follo;rs : 

"As we anderotnnd it, before instru­
ments can be recorded, they must bo 
duly nckno\71edged. Therefore, are 
we justified in r ecording t he f ollow­
i ng nf£id vi t without acknowled~ent 
being att ached . I f so pl ease refer 
us to se c tion authorizlng such record­
i ng . 

"Tho inst~ument under question is as 
follows: 

"ATTOR~~'S CERTIFICA1P. OF LAND PA~~NT 

"I HEPJ!.BY CERTII-"Y That I ho.ve exa.n1ned 
th(') r e c ords of tho Ge ero.l LAnd Office 
and find that the N. E. t o.nd F . a of 
~~~ . i , 240 acres, Section 28, Townsh ip 
49• N, Range 16- W, 5th P. n. , District 
ot Franklin, State of Uiaaouri, tras 
enterod by Daniel Durbin on January 17, 
1820 - Augunt 27, 1821 with Cash Certif­
icate #265, Patented to Henry Knaus , as­
o1gnee , un~er dato of July 1 , 1824 . 

"Patent recorded, Misc . Volume 99, Page 
256 . 

B. P. llo1zberg 
Attorney at ttiw. 

"Remarks : Patent s e11t to local office. 
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"One of our cli en~s ! as said t rat 
there is no nood for an acKnowl edg­
ment of the above mcnt1onec docu­
ment . We \,oulc like to lmo\, for our 
ben~fit as well as for the benefit 
of our client ." 

Sec t ion 131.61, R. s . ""issou.r i 1939, makes 1 t t l_e 
duty of a recorder to record cert aln " instrum~nts of writ­
ing, of or concerning any ln~s or tonen'cnts , -l:· -:~ :l- whi ch 
shall be proved or ncknoulede;ed according to la\7 -:~ ~" ..,-;. " . 
I t is to be noticed t hat t 'e Attorney ' s Certificate which 
you have boon asked to record is not proved or acknowledsed 
i n any mnnner , conseqacmt l y , there is nothing in Section 
13161, s upra, nhich req~lres , or even per.mits , t his Cer ­
tificate to bo rec orded. 

S~ct -• on 13171, R. ~ . i!issourl 1930, deals s pecifi­
cally with patents . I t provides: 

"Al l patents fo r· lands lying within 
the stato of lli:JDouri , granted to 
any person or perso.us by the presi­
dent of t Le United States or the 
GOver nor of this state; cay be r e­
corded in the offlce of t he re cor der 
of the county in t1hich the l ands ar e 
si toltlted ; ~~ * .;• " (Undersc or illb sup­
pl ied) . 

The Attorney ' s Certificate, supra , appears t~ con­
cern a patent _;ranted by t he _,resident of t ho United Statos . 
Thus , 1 t i3 f O-L'tna l ly recorded in th~J records of t"' e General 
Land Office of the United St ates . I n ,il cox v . Phillips , 
260 Yo . 664 , the court in discussing Sections 13161 and 
13171, supra, said (1 . c . 680): 

" :t ·:t -::· to pass t1 t l e or i mpart notice 
neither a patent from the United Statos 
nor a pat ent fl'lom the State itse·l.f needs 
rocord in tht- county in \7h1ch t he l and 
i s situate. 'A patent from the United 
States for land need not be delivered 
or rec orded. Titl e by patent from the 
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United States is titl e by record; and 
though it is ~sual to deliver a pat ent 
to the claimant, as in case of deeds, 
lot delivery of it is not necessary. 

Tho acts of Con~ress prov'de f or the 
rocord of all patents f'or land in o.n 
office, and in books kept for thAt pur­
pose . An officer callod the ' recorder ' 
is appointed to mnke anc to keep t hese 
records . He 1o required to record ovory 
patent befor~ it is iss~ed, and to coun­
tersign th~ instrument to be delivered 
to tt>e GI"&.ntoe . This , then, is the fi­
nal record of tl.o transaction - - the 
l egally prescrlbed act \hich cOMpletes 
what Bl aclrstono calls • title by record, ' 
- - nnd ~hen this is done the grantee is 
invested with that title . The statutes 
in regard to recording do not appl y to 
conveyances by a State. Such convey­
ances may be recorded, and generally 
are, but their offect as vesting title 
and affording notice is not dependent 
upon their being recorded . "' (2 Jones, 
Real Prop . , sees . 1377-1378; aosher v . 
Bacon, 229 Lto . 1 . c . 358 et seq. ) The 
statutes of the State of U1ssouri, recog­
nizing the fact that patents emanate tram 
the General Government and evidence acts 
of tl~t Government as overlord, do not 
require as a condition precedent to vest­
ina title or impartin.,. notice that such 
patents be recorded in thr county in 
~Lich the l~nd ls situate . It would be 
uncommonly revol utionary and singular if 
thoy assum~d such hostilo anc unconstitu­
tional attit~de . To tho contrary. our 
stntutes arc r erel y pt:~ru1ss1ve o.nd use 
ti'c phrase ' mny be rec orded. ' (R. s . 1909, 
sec . 10390. ) Conveyances that must be re­
corded are nenttoned in another-siction. 
(Ibid. , sec. 10381 . )" 

From tllls case, t l e law v.ppeo.ro to be that a patent 
from the Gnited States is not required to be recorded with 
a county rocorder in order that tL e title passes or in or­
d~r to impart notice of such conveyance . The Court clearl y 
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points out that our l an only provides that such ;ix be r e­
corded with a county recorder, under Section 131 , and 
that it is not one of the instruments that must be recorded 
under Section 13161. ----

Section 1317~, R. s. Kissouri 1939, prov~des: 

''All copies of patents so recorded, or 
which may have been heretofore recorded, 
duly certified by t he recorder, und~r 
his off icial seal, shall be received- in 
all courts in this state as pr~ facie 
evidence of the contents of such patents . " 

Where the statute provides that a patent may be re­
corded, and it is apprrent from Section 13172 and the rule 
of the ilcox case, tlat t ne only purpose for such is ih 
order that 3ame local record be created which may be used 
as evidence of such patent , it is difficult to see why any­
one would desire to record, in l ieu of such patent, this 
Attorney 1 s Certifico. te . Even if recorded it ,.,ould not 
serve to impart notice of the conveyance or serve to cre­
ate a local record for use as evidence . In vie1 of its com­
plete uselessuess, lt is even more difficult to unders tand 
that our law permits such Certificate to be recorded . We 
do not think ~at Sec tion 13161 req~ires that such Certifi­
cate be r ecorded and can find no authority that permi ts it 
to be recorded . 

CONCLUSION 

I t is therefore our o_1nion that a signed statement 
to the effect t hat tne records of tne General Land Office 
of the United States show that a particular patent has 
been issued, may not be recorded by a recorder or deeds un­
der the laws of this state . 

APPROVED : 

ROY McKITTRICK 
Attorney General 

LLB: jn 

Respectfully su-amitted, 

LAWRENCF. L. BRADLEY 
Assistant Attorney General 


