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This i s i n r e pl y t o yours of recent date wherein 
you submit t he following statement and request: 

"~bere an acr e of more of gr ound under deed 
to Church, or some or~anization , for veme ­
t ery pur oses , and the owner of the l and 
around the cemetery t,round pastures the lar•cl 
and lets the stock r un o . the land used as~ 
ceme ter y . 

"\.ho has to fence t he cemetery gr ound tc keep 
t he Cemetery ground be i ng pa stur ed t he ownur 
of stock ana l ana a r ound the cemeter y , or the 
owner of the cemetery? 

11And if the ground. is used as a c emetery no 
deed h avint ... been made to any one f or the 
cemetery, who shoul d fence .:t? " 

In our r esearch we do not f ind a ny stat ut e applying 
e specially t o division fences boundinL cemeteries . 

Section 15262 make s provision for securing family 
burying grounds . Section 15263 b ives county courts control 
of sue .-. brounds and makes provision acainst trespas sln~ on 
sucn crounds , but not h ing i s stated i n these s t atute s ~ith 
reference t o divisi on fence s. 

£h~ common law rule on divisi on fen ces ~as a~plic­
able in ca ses such as you subr.1it prior to the enactment of 
our statutes on division fences . In t he case of McLean v . 
~erkabile , 123 k o . App ., 647 , 652, the court stated t he rule 
as f oll ows: 
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" I n sucn cases , where no division fence 
has been established b~tween t he farms , 
either under the provisions of chapter 
28 , Revised . tatutes 1899 , or by the 
agreement of t he parties , t h e co1mnon law 
rule prevails and each proprietor is re­
quirea t o conf'ine his domestic anintals 
t o h is own land ana is l iable to his 
neighbor for any damages sustained from 
t heir escape to t he l and of the latter. 
~- ·:<- ->:-" 

~action 14574 R. s. ~o ., 1939 , provided as follows: 

"V.henever the fence of any owner of real 
estate , ~ow erected or constructed , or 
which shall hereaf'ter be erected or con­
structed , the same being a lawful fence , 
as defined by sections 14569 and 14570 , 
serves to enclose t h e l and of another , 
or which shall beco1a.e a part of the fence 
enclosing the lands of another , on demand 
maae o~ t he person owninb such fence , such 
other person shall pay the owner onehalf 
the value of so mucn t hereof as serves to 
onclose his land, and upon such payment 
shall own an undivided half of such fence . " 

The c ourt i n t .. e ,. cLean v . Berkabile case , supra, in 
con struing the section sald at 1 . c . 652: 

.. 

"Under t he statute, chapter 28 , .rlevised 
vtatutes 1899 , either proprietor may cam­
pel t h e establishment and maintenance of 
a lawful f ence anu provision is made for 
the division of such fence between the 
parties f or the p~rpo se of repaiz s and it 
~as b en held t hat a division fence may be 
brought under t he terms of the statute by 
t he agreement of t h e parties on t he obvious­
l y correct principle tha t a proprietor may 
do by voluntary agreement t hat w:, ich his 
neighbor may compel him to do by law. 
(Mackler v . Cramer , 32 l.o . App . 542 . ) Eut 
to constitute a div1si Jn fence within t he 
purview of t r e statute, whether or not 
such f ence be t he subject of a contract 
between t h e ~art1e s , it must be located 
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alonE., the boundar" line (Sims v . Field , 
74 ~o . 139 ) , and must conform to the 
specifications prescribed L~ the statute . 
( Sees . 3294 , 3295 . )" 

From sources outside your request, we have ascer­
tained that ebster County has adopted t he stock law. 

CONCLUSION 

From the fore goin6 , _t is t he opinion of t h is de ­
partment that if no division fence has been established 
between t he cemetery and privately owned lands, then the 
common law rule a )plies and the proprietor owning the pri­
vate lan~ s would be required t o cunfine h i s domestic animals 
to h is own l and, ana a failure io t o do would subject h im 
to ~amages for their trespassing on cemet ery grounds thereto 
adjoining . 
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ROY McKI Tl'RICK 
Attorney General 
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Hespectfully submitted, 

TYHE "· • BURTON 
Assistant Attorney General 


