mﬁmmm- Compensation of Fresident and ’rosident pro tem-
OOVERNOR 3

lerch 4, 1943,

Honorable Forrest Smith . X Ci
State Auditor

Jefferson City, Kissouri.

Dear Sir:

Ve have your letters of Februsary 23 and 25, 1043, pre=
senting the followlng for our oplnion:

(1) Is an act of the General Assembly necessary in order
for the Lieutenant-Uovernor to be pald compensation for pre=
elding over the Senate?

(2) what compensation is he to be pald for presidiag over
the Lenatel?

(3) On what fund is he to be paild for presiding over the
Senate?

(4) How are the Fresident and President pro tempore of
the Senate to be pald for presiding over the Senate?

(5) Are the President and President pro tempore of the
tenate included in the Comstitutional limit of seventy-five enm=-
ployees of the Ctenate?

e shall take up the questions iIn the above order.

In State ex rel. Bradshaw v. Hackmann £76 ko, 600, the State
\varehouse Commissioner nad lncurred traveling expenses in making
trips outslde the Ctate of lLisscuris The auditor refused to ls=-
sue a werrant in paymwent of such expense. Bradehaw sued to compel
issuance of seld warrant. The spproprlation act against wkileh
Bradshaw contended the expense¢ was chargeable appropri:sted a sum
of money for "traveling expcnses™ as well ae other enunersted jur-
soses, In declding the question, the court said, 1. c. 807:

".e approach Gne examination of the guestion
whether the Ctate 1s liable to pay the re=-
lutor's account for travellag expenses in-
curred by him in pgolag to and returning from

\bl
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achington, U, U,, with the axiom, sev=-
ral times ruled by u:z to be fundamental,
tthat no ¢fficer 1In t.1s ftate can pay out
tlie money of the SLtate, except pursuant to
statutory esuthority authorlzing and ware
renting sueh payment.! (2t:zte ex rel,
Zybee Ve kackmann, 2786 lLoe 110; Lanar Twp,
Ve Lamar, £61 ioe. 171.) <The only excention
to tile rule (and it is not 1n fact an ex=-
ception) is 'that whenever & quby Or poOwEr
18 conferred by statute upon a public of=-
flcer, all necescary eutho.lty to make such
powers fully efflcacious, or to render the
performance of such dutles efifectual, ls
conferred by Lmplicetion.? (State ex rel,
Sybee v. jackmann, supra,) Under tils rule
we verforce must lock to the stotutes whieh
created the offlce of '.arehouse Comu:lssl oner
and w'ich prescribe his duties for authority
to make our writ perecptory. It we {ind no
such authority, either express, or wilch
arises from such necccosary implication as
1s above deflned, it i1s waaifest that we sre
wlthout nower to comocel respondent to audlt
relator's expense account, for expenses incur
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red by him in ”oinL to anu returning from Lashe=

Ington, « # % « # 6 U S En”

After maklng these observatlons, tiie court proceeded to deuon=

2trete

now the .arehoucse Vomuissiovner's act did not aut

hcrize the

comulssioner to travel without the state and held that such ex=
pense could 1ot te pald because there was no authorlity
such expense,

In State ex rels Sybee v. Hackiann, 2786 Lo, 110,

contended that the auditor was under no duty to pay an

for stenozreplile services reandered the “tate Soard of

because no authority existved for hiring such stenograph
ruling the soint the court said, l. c. 116:

"Igt questlion simply stuted ic this: llas
the Stete Soard of Iqualization authority
uncer the law to euploy a stenographer nt

the expense of the State? If such Uoard of
‘qualization (herelnefter for brevity, called

to incur

it was

acecount
rgualization,

Cle In
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simply the bosrd) has any such suthority;
tils authorlty must be bottomed on some
stetute. ror it ig fundaientsl that no
oificer in this State can pay out the money
of the LHtate except . ursuant to statutory
authority a‘thoriainh and warranting suth
payment. # + i 4 ol W #

Then the court examined the atatutes and determlned that the
board had authority to employ a stenographer and held the ac-
count proper,.

As we understand these holulngs, they rule that before an
aopropriation of funds for a particular purpose may be expended
there mucst also be authority granted to the persons or body draw=
Ing on the sappropriation to incur the obligation that ls sought
to be pald,

Applying thls rule, it appears that Sectlon 18 Article V
ol the Constlitutlon provides:

"'he Lieutenant-Governor or the '‘rcsident
fsg tempore of the Sencte, while preside
ng Senate, shell receive the saue
compensation as shall be allowed to the
Speaker of tie Ilouse of Representatives,"

Therefore, we must look to the provisions concerning the say
ellowed the Speaker of the liouse to determine whether there is
suthority to Incur this obligeticn. Ve Ifind there 1s in tection
12891 kK, &, ko, 1839 which provides:

"The speaker of the house of reprosenia-
tives as such, shall, Ineudition to his
per dlem as & member, Teceive &s ' 1s com-
pensatlion for ev.ry day he shsll actually
preside, the sum of two dollars, to be
audlited and sald as other expenses of the
general assembly." (Underscoring ours)

Due to the enactment of whet is now Section 16 Article IV of the
Constltution (Laws 1941 p. 718) fixlng the compensation of members
of the General Assembly at 125,00 per month, that sort of the
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statute above wxerlined is now incorrect 1lan speaking of "per

dlem" und is repealed by implication. lLowever, tiat does not

affect the balance of the statute and 1t 1s still operstive to
fix the compensstion of the Speaker uat two dollars (,2.,00) per
day for being Speaker oi the liouse.

it therefore appears that Sfection 18, Article V of the “Yon-
stitution, aided by Section 12891 H, S. lo. 1939, constitutes
suthority to incur the obligation for the compensation of the Ires-
ldent and fresident pro teaoora of the Senste while presiding over
the Senate and therefore an appropriation for that purpcse may
be drawn upon to pay said obligation without any acdltlonal lege-
islation.

1lhe foregolanp resume also supplies the answer to your second
question., The compensation of the fresident or iresident pro
tempore of the tenate for presiding cver the fenate 1s t wo dollars
(,2.,00) for each day either enall preside. tectionl®356 LK.S. 1o,
1839 provides in pert that "Ihe members of the general sssembly
and the president of the senate of th's state shall receive, as
compensatlon for thelr services, the sum of five dollars per day
for each and every day they may serve as such, * # « #," but since
sald provision, in so far as 1t relates to pay of members nas been
repealed by the new Section 18, Article IV of the Vonstitutlon, and
in so far as it relates to pay of the Freslident of the Lenate, 1s
in conflict with tection 18, Artiele V of the “onstlitution, we
shall ulsregerd it, leaving cur conclusion &e to the compensation
of the rresident and ./resident yro tempore resting on Seetion 18
of Article V of the ‘onstitution, as alded by Sectlon 12891,supra.

Relative to your third question, it appears that tection
12891, supira, wiich due to Section 18, Article V of the Constli-
tution, appliecs to the ’‘reslident and r‘resident pro tempore of
the ‘enate, provides that the compensation cof such officers 1is
"to be audited and pald as cther expensee of the general assembly."
Section 12870 H.5. llo. 1539, then provides:

Mihen any + % offlicer #« # # of either house
shall present hls sccount for hls compensation,
end the same sholl have been allowed, accord-
ing to.the rules of the house to wiich he be=-
longs, a certificate thereof shall be granted,
specifying the amount and on wheat account,

and directing that the same be pald out of ap=-
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propriations made for the pay of the gen-
eral assembly; which certificate, in the
case of a # % # officer of the senate,

shall be signed by the oresident and at-
tested by the secretary; # # % 4 #« and

upon oreseatetion of such certificate to

the state suditor, he shall draw his warrant
on the treasurer for the smount."

Phis statute directs that the President and Presldent pro
tempore of the Senute be pald out of "avpropriatlions made for
the pay of the general assembly" and thus fixes the fund out
of which they are to be pald,

The foregolin; statute also supplles the enswer to the
fourth question, in that, sald officer , in order to be pald,
must present nis scccunt, have it allowed according to the rules
of the Cenate, cbtain a certificate, signed by the President and
attested by the se aretary specifying the amount end on what ac-
count and directing that the account be pald cut of appropriaticns
made for tle pay of the general acsembly. Upon presentation of
sald certlificate, the audltor may then draw Lls varrant in pay-
ment of the account.,

Your fifth uuestlion Involves Section 1l8a, Article IV of the
Constitutlon which provides:

"llelther house of the General /Assembly shall
enploy tc exceed in all 75 employecs, elec=-
tive, aprointive, or any other, at sny time
during any session."

7“e are of the opinion that the President and Preslident pro tem-

pore of the Senate are not to be included In computing the number

of employees allowed the Senate. Our r ason for thls 1s very

simple. They are not employees of the Senate - they are officers

and the above provision only epplies to employees. That that 1s

true 1s to be seen by the fact that the Constitution states, "lelther
house # 4 #% shall" do what?, and the "what" ls "employ.) Then when
the number is fixeda at seventy-five, they are describ ed as "em-
ployees." Ihe further description of "elective, appointive, or

seny other," operstes only to prevent evesion of the ban by chance
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in the method of selection. It does not broaden the term "em=-
ployees." e Led vecasion to extensively consider the distinctlon
betwen an "oiflcer" and an "emplouyce" in an opinion to the Hon-
orable Ibyd C. Stark, under cate of November 8, 1937, as follows
(we copy without the use of sdditional guotation marks):

As chief Justlce ilarshall in United States v. liaurice,
2 Brock 103, points cut "although an office 1s an employment,
not every employment 1s an office." The gquestion ss to the distinec=
tion betwecn a Jubllc officer and a publlc employee lias been a
matter of much litigation in the ttate of Missourl. Judge Leedy
said In State ex rel. ‘ickett v. I[ruman, 64 S. w, (2d) 105:

"It is perfectly apparent that 'employment!
and 'agenecy'! are distlngulishable from pub-
lic office; but the line of demarcatlion be=-
tween them ls sometimes difficult of pere
ception."

The Supreme Court of kKentucky in Lexington v. Thompson, 250 Ky. 96,
steted: ) é :
i
"It 1s difficult to frame an answér to the
question 'what i1e the difference'|:=o0 as
clesrly to indicate the lime separating
the two."

Therefore, a general rule to take care of every s ltuation cannot
be lald down, because as Judge Lanm seld 1n Gracey v. St. Louls,
213 lL.o. 384, "danger lurks in mere azeneralizatlions, one sensible
metod of determining what 1z an oiffice 1s to go to the written
law croating the position and determining 1ts dutles s # #,"

liowever, the courts of lissourl have in the nu.erocus cases
defined whet constitutes a public office. The definition is as
{follows:

"A public office is tlhe right, authority
and duty, created and conferred by law,

by which for a gilven perlod, elther fixed
by law or enduring at the pleasure of the
creating power, an individual 1s invested
with some portion of the soverelgn func-
tlons of the government, to be exerclsed by
him for the benefit of the publiec. The in-
dividual so invested 1s a publlc officer."
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This definition was ap.roved In State ex rel, ickett v. Truman
64 S. .o (2d4) 105; ctate ex rel. .alker v. ~us, 155 Lo, 325, 331,
3523 State ex rel. v. laclu:ann, Z00 lio. 593 and lasting ve
Jasper County, 314 lio. 144. TC the saue elfect is t he terse
statement in State ex rel, 'alker v, “us, 135 Lo, 325 -« "an
offlcer recelves hls authority from the law and disci:arges sone
of the funetlons of the government.,"

The general distinctlon end most importa:t indication
is whether "the indlvidual is invested wlth some portion of the
sovereign functions of govermment." Illechem on Fublic COfflcers,
Jarsa. 4' states:

"Phe moet lmportant characteristic which
dlstinguishes an office from an employ=-
ment or contract is that the creatlon
and conferring of an office involve a
delegation to the individual of some of
the soverelign functlons of jovernment,
to be exercised by him for the beneflt
of the public; that coue portion of the
soverelpgnty of the country, elther legis-
lative, executlve or judiclal, attac:es
for the time bvelng, tcv be exerclsed for
the publie benefit,"

The term "s.verelgnty of the state" 1s defined In ttate ex
rel, ‘ickett v. Truman, supra, as follows:

"If specific statutory andé independent

duties are 1lmposed u.on en ap-ointee in
relation te the exercise of the police

powers of the state, if the appointee 1lg in-
vested with indeovendent power in the dise
poslitlion of publie oroperty or with power to
incur finencial obligeticne uoson the onart of
the county or state. If he 1s empowered to -
act in those multitudinous cases involving
business or pollitical dealinges between indie
viduals and the public, whereln the latter
must necessarily act through an official
agency, then such functions are a gart of the
soverel; nty of the state,"
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The Supreme Court of «lsscurl in the irumen cacze, su.ra,
laid down certala crlteria that would indlcate a person ls a
public officer when = =-

(1) "the giving of e bond for falthful
performence of the service required,

(2) definlte duties imposed by law Involve
ing the exerclse of some portlon of the
soverelin power,

(3) econtinulag and permanent nature of the
duties enjoined, and

(4) right of successor to the nowers,
duties, and euoluments, have been resorted
to in determining whether a person 1s

an ofilcer, although no single one is in
every case conclusive."

Other cenotatlons asre glven in Grescey ve. “te Louls, 213
loe 384, as follows: :

"ils oath, his bond, his liability to be
called to account as a Jublic offender for
misfeasance or novn-feasance, the tenure

of :ie position, etc., have been sald to
be indlcia of a public cfficer. State ex
rel v, lkay, supra; lhroop v. Langdon, 40
ilche. 6882, &And tie general doctrine is
that the ildea of offlce clearly e..braces the
ideas of t enure, duration, fees or emolu=-
ments, rights and powers as well as that
of duty. 6 loras and Phraces, p. 4923."

It will be noted that the courts recognize thelr Inabllity
to lay down the precise distinction betweea public o.fllcers and
Jubllc employees and lave rested thelr decislions upon the state-
ment ol facts  resented therein, It may be well to acte iastances
in ilceourl in vwhilch the courts have classlifled certeln 2ersons as
cublic officers anu tio:se wihich the; heve leld mere eunployees.,
fhose who .ave been held offlcers arc: a member of the lloard of
water Comilssioners for the vlty of £t. Loule, ftate ex rel inr-ate
Ve Valle, 41 Lo. 29; the superintendent of strcets of iansas
City, State ex rel, Canaon v. liay, 108 lLio, 488, 17 . .« 8605 a
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deputy sheriff, State ex rel Valker v. Dus, 135 Lo, 325; 36 L. ..
6363 the superintendent of water works of Lansas (City, Stete ex
rel Cameron v, thannon, 133 lio. 1393 the chief grdn inspector
aopolnted by the Soerd of "'arehouse Commigsloners, State ex rel
Tedford ve. Kaow, 105 £. W. 1040; a deputy elevator inspector of
tle City & St. Louls, Gracle v, St. Louls, 213 lLo. 384, 11l S. V.
1159; the treasurer of a school district, State ex rel schicol
distriet v, Hdarter, 118 lio. 516; and notaries publlc, !'llson v.
Kimmel, 109 Mo. 260, 19 8. %. 24, <Those held to be employees are:
the chief engineer of the eity hall, State ex rel Lall v, Gray,
91 ho. App. 438 and a dellnguent tax attorney, tste ex rel,
Plckett v. Truman, 64 S. '/e (2d) 1054% & % + u « % % The distlinc-
tion between & public officer and pudlic employee cannot abso=-
lutely be defimed. 1The most lmportant characteristic which dis-
tingulsihes an office from an employment is the delegatlon and
poesesslion of soverelgn vower. Other irddicia are: (1) tenure
end permanency of dutles; (2) definite duties imposed by law;

(3) taklng ofoath and glving of bond; (4) compensation; (5) lia=-
bility for misfeasance or non=-feasance; although no one of the
above 1s concluslve in every case,

“e think the foregolng, as taken from our orevious oplnion,
furnlshes authority for our statement thut we do not think the
Presldent snd lresident pro tempore of the Senate arc to be in-
cluded In computing the seveaty=-five employecs allowed to the
" fenate. The rresldent and ‘resident pro tempore of the Lenate
wave all the functions, powers and dutles, except the bona, tliast
sre usuelly used in judging whether a particular posgltion 1s an
oiflce or employuent.

Respectfully submi tted

LAVRLNCE L. BRADIE Y
Asslistant Attorney General

/ PPROVED:

0¥ Mekittrick
Attorney General

LL3: 2



