ROADS AND BRIDGES: Moneys in contingent fund may be used for
roads in common road districts.

September 1, 1943

FILED

Hone fLe Oe Shelton
County Clerk
randolph County

Huntsville, Mlssouri

Dear lir, Sheltons

Your letter of August 30th addressed to the Attorney-
General hns besen received and has been referred to ne., In
your letter you request an opinion of this offlce, which recuest,
omitting caption and signature, is as follows:

"The members of the Randolph County Court
have instructed me to write you and ask
for an opinion about whether it 1s legal
to use money from the Contingent fund to
pay for material or labor used in road
work.

"As you already knowws have a .22 “pecial
Road Tax and .0l Hoad & Bridge Tax which
is divided according to assessed valuation
in our eight “pecial ioad Districts and
two Coumon Road Districts.

"Our HRomd Uistriet #2 is quite =2 bit in
debt and would like to lkmow if it would

be legal to use money out of the Contingent
fund to pay off this indebtedness."

We note from youwr letter that you have 1n your county
eight speclal roaed districts and two comnon road districts and
your letter does not state in which class road district No. 2
is. Therefore, for the purposes of this opinion, we will assume
that Hoad District No. 2, which is in question in this opinion
request, is a conuon road distriect.
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The money to be used for the upkeep of roads in the
various counties can be obtalned by thres different methods
as far as comon road districts are concerned. <The first
method i1s that set out in Section 8522, R. £, Mo. 1939, in
subsectlon "(¢)", which prescrives the following:

"jor the purpose of carrying out the pro-
visions of this article there is hersby
levied in addlition to all other road tax
upon all real estate not incorporated with-
in the limits of any city, town or vililage
a speclal venefit tax of twenty cents per
hundred dollars valuation on all land
abutting upon or lying within one-half mile
of any public road, and ten cents per
hundred dollars valuation on land lying
more than one-half mile and up to one mile
of any public road and five cents per
hundred dollars valuation on a.l land lying
more than one mile and up to one and one-
half mlile from any public road, which
beneflts shall be spread upon the road
oversear's books by the clerk of the county -
court giving the name of the owner of each
tract as 1t appears upon the assessor's
books the description of the land and the
benefits charged sot opposite each tract
whioch bLenefit tax books with blank receipt
books shall ve delivered to the road over-
seers of thelr respective districts on or
before the 15th day of iiay of each year,
which books may also contain the names of
those subject to poll tax; the sald over-
seers vefore entering upon their duties
shall give a good and sufficient bond pay-
avle to the county treasurer in a sum
equal to the mmount of benefits charged
agal nst the land in their districts: Pro-
vided, that no tract of land lying within
the radlus of s public road as prescrived
in this section shall be taxed 1n excess of
twenty cents on the hundred dollars valua-
tion for any one year,"
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The money thus ovtained under the above clited statute is
placed under the control of the rcad overseer of the coamon
road district from which the money is cellected, He is, of
course, bonded for the falithful performance of his dutles
pertaining to the disbursements of these particular funds.
These funds are all used for the upkeep and maintenance of
the roasds in the particular district from which they arn
obtained.

Another method by which funds may ve obtained far
the upieep of the roads in the county 1s provided for in
Section 8'526’ Re S kO, 1959, vhich 1s as followsg

"The county courts in the several counties
of this state, having a population of lsss
than two hundrod and fifty thousand inhab-
itants, at the May term thereof in each
year, shall levy upon all real and personal
property made taxable by law a tax of not
more than twenty cents on the one hundred
dollars valuation as a road tax, whieh levy
shall be collected and pald into the county
treasury es other revenue, and shall be
placed to the credit of the 'ecounty road
and bridge fund,.'™

This is the statute under which the general roed and bridge fund
of the county 1s set upe. This fund can be supplenented by a
spacial tax which can be levied in.conformity with Section 8527,
Re Se Moe. 1939, which provides the following:

"Iin addition to the levy authorized by

the precaeding section, the county courts of
the counties of this state, other than
those under township organization, in their
discretion may levy and collect a zpscial
tax not exceedlng twenty-five cenis on each
one hunired dcllars valuation, to be used
for road and bridge purposses, but for no
other purposes whatever, and the same shall
e kmown and designatsd as 'the speclal
road and bridge fund' of the county: Pro-
vided, however, that sll that part or portion
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of sald tax which shall arise from and be
collected and paid upon any property lyl ng
and being within any road distriet shall De
pald into the county treasury and placed

to the credit of the speclal road dlstrict,
or other road district, from which it arose,
and shall be pald out to the respective
road districta upon warrants & the county
court, in favor of the commissioners,
treasurer or overseer of the dlstrict, as
the case may be: Provided further, that
the part of sald special I poclal TFoad and bridge
tax arising from and pald upon property

not situated in any road dlstrict, special
or otherwiss, shall be placed to the credit
of the 'county roasd and bridge fund' and

be used in the construction and maintenance
of roads, and m&y, in the dilscretion of the
county court, be used in lumproving or re-
pairing any street in any incorporated city
or village in the county, if sald street
shall form a part of a continuous highway
of sald county leadling through such city or
village; but no part of sald fund shall De
used to pay the damages incident to, or costs
of , establishing any road:; Provided further,
that no warrant shall be drawn 1n Lavor o
any road overscer until an account for work
done or materials furnished shall have been
presented and audited by the county court."

In an opinion written by one of the Assistants 1n thils
departuent in April, 1942, it was held that if a comaon road
district deopleted its funds for the upkeep of roeds in such
district, that the county court could augient such funds from
money from the county road and bridge fund. In such opinion it
was stated that the amount collected Ly the overseers in the
varlous common road districta was neover sufficient to take care
of the maintenance of the roads and in view of the fact that
such overseer was acting for the county in this matter that the
county was then peruitted to take money from the road and bridge
fund to ald and assist the common road districts in the maintenance
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and upkesp of the difforont roads, Consequently, thlis addi-
tional money pald by the county must come from funds collected
under the provisions of Section 8526 and 8527, R, S. lo., 1939,

Ve are now confronted with the question as to which
fund or class, as set up in the county budget, such additional
funds are to bs taken., Shall they be pald from Clasas S5, which
is the contingent fund, or from one of the other five classes
set up in the aforesald budget?

In the statutes of 1939 we find Sectlon 10911l vhich
related toc the classification of expenditures as sot out in

tiie various county budgets, The third clas: set out therein
provided as followsg

"class 33 The county court shall next
set aside and apportion the amount re-
quired, if any, for the upkeep, repal
or replacement of br!giaa on other than
state highways ( no any speclal
road district) which shall constitute
the third obligation of the county."

In examining the statutes of 1939 we further find the
following provision under Sectlon 10914 in the classes of ex~
pendltures which also applies to the county budget, and we find
that Class 3 under such statute provides as follows:

"Class 3: Repair and upkeep or replace-
ment of bridges on other than state high-
ways and not in any special road district.
List bridges."”

It will be noted that in the two preceding statutes,
the provisions only specify “bridges,"™ but in 1941 House Bill
lNo. 466 was introduced and passed, repealing ‘ections 10911 and
10914, supra, and in lieu thereof set up two new sectlions
numbersd the same as the above repealed sectloms These new
sections provide the following as to Class 3:

(Seetion 10911, Laws of Mo., 1941, p.
650)

"Class 3. <The county court shall next
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set aside and apportion the amount re-
quired, if any, for the unkeep, repair
or construction of orbdggs and roadn
other than state highways (and n

any special road diatrict). The fund-
set aside and apportioned in this dass
shall be made from the anticipated
revenue to be derived from the levies
made under cections 8526 and 8527, R. Se
10e 1939, This shall constitute the
third obligation of the county."

(Sectlon 10914, Laws of Mo., 1941, p.
652)

"Class 3. Ropair, upkeep and construc-
tion of roads and bridges on other than
state highways and not 1n any speclal
road district. Llst rocads and bridges
to be constructed,”

It is apparent from the action of the Leglslature
above that they intended that all moneys to be pald for the
repalr and maintenance of bridges and roads was to De pald
from Class 3 under the county budget. Therefore, as long as
this particular class has money to 1ts credit, any aid and
assistance in the malntenance of the roads in the common road
distriects would be taken from Class 3 in the county budget.

e also find that Class 5 in the county budget, and
also reported at page 652 of the Laws of Missourl, 1941, provides
the fecllowing:

"Class 5. Contingent and emergency
expanse ,--The county court may transfer
any surplus funds from class 1, 2, 3,
and 4 to class 5 to be used as conting-
ent and emergency expenses., Purposes,
for which the court proposss the funds
in this class shall beused, shall be
shown. "

If the funds in Class 3 aforesaid should be depleted
and 1t ls neceézsary that roads in one or mors of the coumon road
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dlistricts be repalred, and such condition is an emergency,

it is our opinion that the county court . has the authority to
allocate out of the contingent fund suffielent moneys to
repair the roads in the coumon road districts. However, the
funds in Class 3, as set up in the budget, must be used

before the contingent or emergency measurse funds under Class 5,

Goncluaiang

Therefore, it 1s the opinion of this Department that
moneys can oe paild from the contingent fund for the maintenance
of roads in a common rcad distriet, but only after the funds
allocated to Clasa 3 under the county budget have been depleted,

Respectfully submittied,

JOHN S. PHILLIPS
Assistant Attorney-General

APPROVED:

Assistant ’‘ttorney-General

JSPIBEG



