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Your l etter of August 30th adaross od to t no Attorney­
General hns been received and has oeen r oferrod to .e . In 
your letter you request an opinion of thi s oftice, nich request, 
o.nitting caption and signature, i s as follows: 

"The members ot tho Randolph C,ounty Gourt 
havo instructc.d me to writo you and ask 
for an opinion . about whether it i s legal 
to uao Qone~ from tho Contingent fund to 
pay for material or la..,or usod 1n road 
'flork . 

" As you already knowW3 have a . 22 Spociol 
Road Tax and . 01 a oad & BridBO Tax which 
ls d ivided according to a s sessed valuation 
in cur eight poclal .toad Districts and 
t wo Co tlllon • oad lJistricts . 

' 
" O,tr load District #2 is quite a. bit 1n 
do ot .and wo1.1ld like to lmow it it would 
be legal t o use monoy out of the ~ontingent 
fund to pay off thi s 1nde~tedness . " 

, .. o nato f r a 1 your letter that you have in your county 
e i ght special road districts and t wo c~~non road districts and 
your lotter doea not state in w.hlch class roaa distr ict No . 2 
i s . Thorotoro, for tne pur~oses of this opinion, wo will nasume 
that Hoad viatrict No. 2, whi ch is in question in this opin ion 
request, is a 00 1.10n road district . 

\... 
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The wonoy to be u3cd for the upkeep of roads in the 
various co~ties can oe o otainod by threo different methods 
as far as co n on road districts are conc erned. T.ho f irst 
method is that set out in f oction 8522, R. f . Uo . 1939 , in 
s ubsection "{c) 11

, wnich prescri ~.~es t he followi ng : 

"l•'or t h o purpose of carrying ou t the pro­
visions of this article t here is hereby 
l evied 1n add ition to all other road tax 
upon all real estate not incorporated ~ith­
in t.1o l1m1 ts of any ei ty, town or vL .. lage 
a special onetit tax ot t wonty cents per 
hundred .dollars valuation on all land 
a but t i ng upon or lying within one-half mile 
of any publ l c road , and ten cants per 
hundr~d dollars valuation on land lying 
more t han one- half m: l e and up to one mile 
of any public road and five cents per 
hundred dollars valuation on a . l land l ying 
more t lUlll one mil e and up to one and one­
half mil e from any public road, which 
benefits shall be spread upon t he road 
overseer' s books bJ the clor~ of the county 
c ourt giving the na..ue or tho owner of each 
tract as it appears upon the a ssessor' s 
boo~s t ho de scription of the land and the 
oonofits chargod sot opposi te oach trf'ct 
whi ch benefit tax oooks with blank receipt 
.::>ook s shall oe dollv Jr eu to the road ovor­
seor s of their respective districts on or 
oeforo t h o 15th a ay of ~ay of each year, 
r;hich liO Ol{S may also contain the nnne s ot 
thoso suo ject to poll tax; the said over­
seers before ontering upon their du ties 
shall give a good nnd sufficient b ond pay­
a~le to the county treasurer 1n a sum 
equal t o t h e anount of oenefits charged 
against the l ana in their d:atricts: Pro­
vided , that no tract of lm1~ l ying w thin 
~~e radius of a puol i c road a s prescriood 
in th1a section shall be taxed i n excoss of 
t wenty cents on tho hundroa dollars valua­
tion tor any one yenr .-" 
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The mone~ thu3 obtained under tho nbovo cited statute is 
placed under t ho contr ol of .tne rend overseer of t ne co mon 
road distri ct f r om VJhich the -money is collected. He is, of 
course , bonded for t ho faithf ul performance of his duties 
per tai ninJ to t he d isbursements of t hose particular f unds . 
These funds arc all usod for t ho upkeop and maint enance or 
t no roads i n t he po.l:' ticulo.r d : strict .from which they are 
obtained . 

Another mo thod by which funds may be obtained f<r 
t he up ~eep of tho roads in the county is provided fo r in 
fJection 8526# R. s . l.!O• 1939, v.hich i s as follows a 

#Tho county cot~ts 1n the several counties 
of thin state, havi ng a popula t ion of less 
t han two hundr oo and fifty thousand inha ~ 
i tants, at the J,1ny t orra thereof i n each 
year, shall l evy upon all real ond personal 
pr~pert~ made taxn~le by lar. a tax of not 
more thnn t\ont~ cent~ on t he one hundr~d 
dollar~ vnluat:m1 as a road tax, .nich l ovy 
uhall bo collected and paid int o the county 
treasury as other revenue , and shall b e 
pl aced t o tho crodit or the •county road 
~ bridgo f\4~ • ' " 

This i s t he stat u to under which the general road and bridge f und 
of the county .:s set up . This fund can be suppl e_ tented by a 
s pecial tax v1hich can oo levied i n. c onforUlity w1 th Soction 8527, 
R. s . Uo . 1939 ~ ~hioh provides the foll owing : 

":n a.ddi tion to tho l evy n'uthortzad by 
tho precedu1g section , the count~ courts of 
the counties of th1s state, other t han 
t hose under towns111p organization, 1n their 
tilscrotian may levy nnd coll ect a spacial 
tax not exceedine t~enty-five cen; s on each 
one hUD4r od dvllars valuation, to be used 
for road and brid~o p~poses , but for no 
other purpo~o~ matevcr, and the sa.ne shall 
oe known and 5esignat 3d as •the special 
road and bridciO fund ' of t he .county: Pro­
vidad, ho~over , t hat all that part or portion 
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of said tax "hich shol.l. arise i'ro:u and be 
collected and paid upon any property ly ing 
aru1 ..iCing wi th1n any road distr ict shall be 
paid into the county treasury and placed 
to the credit of tho special road district, 
or other r oad district~ .from which it aroso ~ 
and shall be paid out to the rospective 
road distr icts upon warrants ~ the county 
court , in favor of the co t t1ss1onors, 
treasurer or overseer of tho district , as 
the easo m.a,y be : Provided further , that 
~~0 part of said spoc!a! road nna bridge 
tax arising fro 1 L'ld pni a. upon pr operty 
not situated in any road d! strict , special 
o~ other~ise, ~all bo pl aced to the cr~d1t 
of tho ' county road nnd bridge rund ' and 
oe used 1n tho eonstr~ctian and ma~ntenance 
of roads , and~ . 1n the discretion of the 
coWlty court , be used 1n lmprovine or re­
pairing any street 1n nny incorporated c i ty 
or village 1n tho c ounty, if said street 
shall .for:.t a part of a continuous highway 
of -said county lead1ng t :1rough such city or 
village ; but no part of sai d fund shall be 
used t o pay tho damages incident to, or costa 
of, establishing any road: Provided further , 
that no warrant slmll oo dra~n !n f avor of 
an~ road overseer until an account for wor k 
done or materials furnished ohal.l have boen 
presented and audited "t11 tho county court." 

In an optnion written ~7 ono of the Assistants in this 
depart-ant in April , 1942, it vas held that if a co~on road 
district depleted its fUnds for the upl{oep of roads in such 
d i str! ct, that the county court cOuld a~tent each £unds fro~ 
mono~ from the county rood and bridge fund . In such op: nion it 

a s stated that the acount collected by the ovorsoore in the 
various co~on road districts ~ns novor s~~ic:ent to take care 
of t ho Irullntenalce of the roads and in vie of' tho f'act that 
such overseer was acting for the county i n this matter that the 
c ounty wa s thon per.J.itted t o take ...1onoy from t ho road and bridge 
fund t o aid and a s s ist t he co~1on road d1strioto in the maintenance 



rlon , E . o, Shelton -5- ~optombor 1, 1943 

• and upke ep of t he d1ff eront ro~ds . Consequently~ this add i -
t ional money paid by the county must . come fro~ funds ·Collected 
under the provi s i ons of Soction 8526 and 052? , • s . ! o . , 1939. 

r e are now c onfronted with the question as to which 
fund or class, a s ~et up 1n the county budget, such additional 
funds aro to b a t ak$n. Shall they be paid from Class 5, which 
is t he contingent fund, or from one of the other five clas ses 
set up 1n the aforesaid budget? 

In t he s tatutes of 1939 . wo find Section 10911 ~hich 
r elated t o t he classification of expenditures as sot out 1n 
t ... .:.e various c ollllty budgets . The third clasc sat ou t therein 
provided as followe t 

"Class 3t The county court sbal.l noxt 
sot aside and apportion the amount .re­
qui red , if any , f or the upkeep, repar 
or replaco~ent of bridsos on other than 
state highways (and not in any special 
road district) wh i ch shall constitute 
t ho third obligation of the county . " 

In ex~~inlng t he statutes of 1939 ~o further find the 
fol lowing provi sion under Section 10914 :n the clas ses o~ ex­
pvnditures wllich a1so applies t o t he county budget, nnd we find 
that Glass 3 under such statute provides ao follows: 

"Class 3: ... epnir and upkeep or replace­
ment of bridges on other than state high­
ways and not in any special road district. 
List bridges . " 

. 
It will bo noted that in the t wo preceding atatutos, 

t he provisions only specify ·orldge s ," but 1n 1941 House Bill 
Uo . 466 was introduced and passod,repeallng rectlons 10911 and 
10914, supra, and in lieu thereof set up t wo new sections 
numbered the s ame as the a bove repealed aectiom These no 
sections provide the f ollo 1ng as to Clnsa 3: 

(Section 10911, LaYIS ot no., 1941, p . 
650) 

"Cla ss 3 . lho county cour t shall next 
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set aside and apportion the am ount re­
quired , if any, ~o~ tho ~oep, ropair 
or construction of oridgea and r oads on 
other than s tate highways (and. not in 
any spocinl r oad district) . Tho funds 
s e t aside and apportioned 1n this da3a 
shall be made from the anticipated 
revenue t o be derived from the .levies 
made under s ections 8526 and 852?, R . s . 
~o • 1~33 . ~1a shall c onstitute the 
t h ird obligation of the county. • 

(Sectlon 10914, Laws of Uo .. , 19 41, p . 
652) 
"Class 3. Repair, upkeep and c onstruc­
tion of roads and ur idge s on other than 
state highways-aDU not !D any special 
road dist rict . List roads and bridges 
to be c onstructed. " ---

It is apparent from the action of the Legislature 
above thnt t hey intended that all oonoy3 to be paid for the 
repair and ma intenance of ~ridges and r oads ~as to be paid 
fro~ Class 3 under t ho county oudget. Therefore, as l ong as 
t h is partie~ar c l a sn hns manoy t o its eredlt, any aid and 
a s31atance in t he 1aintenanco of . t he roads 1n the oo1:llllon r oad 
districts wou l d bo t aken from Class 3 1n the county budget. 

e also f 1.nd t hat Class 5 1n tho county budget, and 
also reported at paga 652 of the Laws ot ~issouri, 1 9 41, provi des 
t he f ollowing: 

''Cl ass 5 . . Contiu.gent and emergency 
expanse .-- The count y c ourt may trans~er 
any surplus fund s from class l, 2 , 3, 
and 4 t o class 5 t o be used as conting­
ent and, e:tergoncy expen.sea . Purposes , 
for wl1ich the court pr oposes the funds 
i n thia clasa shal l beused, shall. b e 
shown. " 

I f tho runds in Class 3 aforesaid should bo depleted 
and i t ls ncce ... sary that roads in one or moro of the co :li!lon r oad 

. , 
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d i stricts be repaired, and ouch condi t :on is an omorgoncy , 
it is our opinion thnt tho county co~t haa tho authority to 
allocnto out of tho contingent ~und sutric lent moneys to 
repair the r oad ... 1n the coJUnon roa.d districto . Uowover, the 
funds in Class 3, no sot up 1n the budget, munt be used 
before the contlnsont or omJr ~~ncy measure funds undor Class 5 . 

CCJnelus~on. 

There:t'ore, it i s the opinion or thia Dopartmcnt that 
moneys con oe paid :t'ron tho contll'l8ent !und f or tho alxitonanoe 
of roado 1n a co~on road district, but only after the fundo 
allocated to Class 3 under tho county budget have been depleted . 

Rospect:t'ul ly sub~lt ~~d. 

J Offil o: PliiLLIPS 
t osistant Attorney-General 

APPROVi...D: 

ROY lJoiliTRfCK 
Assistant ttorney-Goner~l 
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