
LINCOLN ·uNI VERSI TY: Powers and funct i ons of Board of Curators 
wi th respect to operation and ma intenance of 
instit u t i on. 

De cember 3 , 1943 

Dr. Sherman D. Scruggs, President 
Lincoln University 
Jeffers on ~ity, Mi ssouri 

Dear Doctor Scruggs: 

FILED 

f(} 

• 
we are in receipt of your letter of De cember 1, 1943, 

as f ollowsa 

"The Board of Cur ators of Lincoln Uni
versity has held certain opinions as 
to its powers and function in the op
eration and ma i ntenance of the Lincoln 
University, the State supported in
stitution for the higher education of 
the Negro residents of the State. It 
would request of you a statement of 
the validity of t hese opinions. 

"1. It i s t he opinion of the Board of 
Curator s of t his Institution that by 
statutory provisi on the control of this 
Institution is vested in t his body (the 
Board) , and by this symbol the Board ia 
res9onsibl e t o no higher authority, 
provided that in the admi ni•tration ot· 
the edu cational offerings of the I nsti
tution the Board ' s actions are in con
formity with sound educational practice . 

"2. I t is t he opinion of the Board of 
Curators of thia Insti tuti on that this 
body ( the Board) is authorized and re
quired to operate and maintai n an in
stitution of l earni ng that shall afford 
to the Negro people a quality of educa
tional of ferings up to the standard pro
vided for other citi zens at t he State 
University of !dssouri . 

"3. It is the opi nion of the Board of 
Curat ors of this I nstitution that t he 
Board can provide and maintain educa
tional of ferings ot acceptable and 

- .. 
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roq~l1 ed standards only so long as funds 
are adequate and avai lable for such op
erations and pur ~oses . 

"4 . It is the opinion of the Board of 
Curators of this Institution that the 
Board may in its discretion and bes t 
jud~ment make such dis tributions and 
allocations of· its appropriated funds 
as sl~ll enable i t (the Board ) to op
erate and maintain the educational 
offering s and services of the Insti tu
tion at the level of acceptable and re
quired stan~ards . 

"5. I t is furth ~r t '1o opinion of the 
Board of Curator s of t hl s I nstituti on 
that the Joard may i n its discretion and 
best judgment reorganize or disconti nue 
any course , de partment s or schools in 
the lns titution when the available funds 
are inadequate for thei r operation or 
maintenance at accept&.ble and required 
standards of excellence . 

"For your ear . ies t cuns_doratlon of 
these opini ons the board of Curators 
would be nest grateful to you . n 

'l1he powers and f unctions of the Board of Curators , wi th 
r espect to the operation and maintenance of Lincoln University, ' 
are contained in the Statutes of 11 i ssour1 . 

Section 10 , 774, H. s . Io . 1 939 , provides that : 

"The Board. of Cura tors of the Lincoln 
Uni ~ ersity shall be authorized and re
quired to reorganize said i nstitution 
so thn t 1 t shall a.t'ford to the negro 
people ol the state opportunity for 
training up to the standard furnished 
at the Stato University of tll.ssouri . 
To this end the board of cur ators shall 
be au t horized to purcnase necessary ad
u~tLonal land, t rect n~cessary addition
al bul ldin s , to open and establish any 
now school , department or eourse of in
struction, to provide ne cessary addition
al equipment , and t o loca t e the respec -
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tive units ol the university where
aver in the State of ·t~ ssouri in their 
opinion the various schools will most 
eff ectively promote the purposes of 
t hi s article." 

Section 10, 775 , R. s. ~o . 1 93 9 , provides i n part as 
fol lows: 

"The Board of Curators of Lincoln 
Uni versity of ,lissouri , shall here
after consist of nine members who 
shall be a ppointed by the Governor, 
by and with the advice and consent 
of the Sena te. * ~~ -~ * ~- * ·:to ;: • .;:- -::- " 

Section 10 , 778, R. s. Lo . 1939 , pro vides as follows: 

"It is hereby provided that the board 
of curators of t he Li ncoln University 
shall orga nize after the ma1mer of 
·the board of curators of the state 
university of dissouri; and it i s 
further nrovided , that tne-powers, 
authority, res ponsi bili ties, privi
lege s , i 1.,muni t i es, liabi lities and 
compensation of the board of curat
ors of the Lincoln University shall 
oe the same as t hose prescribed by 
statute for the board o f curators of 
the state university of Missouri , ex
cept as stat ed in t ~is article." 

Section 10, 783 , R . s . Mo . 1939, sets out t he powers and 
l i abi l i t i es of t he Curators of the Universi ty of 1.i1 s souri in 
part as follows: 

"The unive r s i ty is hereby incorpora
ted anti created a body poli-tic , and 
sha _l b e known oy t h v name of ' the 
Cu r•a tors of the lJni ve r si ty o f Mi s s ouri,' 
and by that name shall have perpetual 
success i on , po~er t o sue and be sued , 
complai n and d e f end i n all courts ; to 
make a nd use a common s eal, and to alter 
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the same at pleasure; to take, pur
chase and to sell , convey and other
wise dispose of lands and chattels; 
to act as trustee in all cases in 
which there be a gift of property or 
property left by will to the univer
sity or for its benefit or for the 
benefit of students of the university; 
to condemn and appropriate real estate 
or other property, or any interest 
therein, for any public purpose with
in the scope of its organizati on, * 
* * -tf-" 

I 

A reading of the above statutes reveals unequivocall y 
that all authority, liabilities , privileges and immunities with 
respect to the operation and maintenance of Lincoln University 
is vested in the Board of Curators of Lincoln University, and 
in it alone . 

You raise the fUrther question as to whether the Board 
of Curators is responsible to any higher authority, provided, 
of course , ~hat in the admdnistration or the university the 
board's conduct is in confor mi ty with sound educational prac
tice . 

Obviously, in a limited and narrow sense , all public 
institutions and their administrators are responsible ultimate
ly to the people of the state, and the people are able to ex
ercise their prerogatives through the legislature . We desire 
to have it understood, however , that we are not considering 
the term "responsible" in such a limited sense . 

Section 12, 826, R. s . Mo . 1939 , provides that the 
governor may remove any appointive state official when, in his 
opinion, such removal is necessary for the betterment of the 
public service. Said section is as follows s 

"'l'he Governor shall have power and he 
ia hereby author i zed to remove from 
office, without assigning any other 
reason therefor , any a ppointive state 
offiaial required by law to be appoint
ed by the Governor , whenever in hia 
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opinion such removal is ne cessary for 
the betterment of the public service , 
but the Governor may, at his discret~n, 
in any order of removal which he may 
make under authority of this act , assign 
addi t ional and more specific reasons · 
for su ch removal . " 

The governor, under t he terms of t he above statute , may 
remove from office any and all members of the board and appoint 
new members in place o X these removed members , i r respective of 
whet her suoh board is conducting itself properly. The governor 
need only determine that such removal is ne cessary for the better
ment of the publi c service . This is a matter wholly within the 
governor ' s discret ion, and he need assign no reasons for removal 
if he does not s o desire. 

The f act , however, that the governor is vested with the 
power of removal cannot , under any rule of construction, bs 
interpreted as transferring control of the i ns t itution from the 
board to the governor . His power wit.1 respect to the conduct 
of ~be institution is limited strictly by statute to t he power of 
removal alone . 

We are of the opini on that all au t hority, liabilities , 
privileges and immunities , with respect to the operat ion and 
maintenance of Lincoln University , are vosted by statute s olel y 
with the Board of Curators of Lincoln University, and , consequentl y , 
that the control of said ins t i tution is solely in said board. 
We are further of t he opinion that t he board , absent the power 
of removal by the governor , with or without cause , is responsible 
to no higher authority for its conduct of t he administrat ion of 
the university. 

II 

Your second statement is governed by ~action 10 , 774 , 
supra , which pr ovide s in part thats 

The Board of Curators of the Lincoln 
University shall be authorized andre
quired t o reorganize said ins t itution so 
that i t shall afford to the n egro people 
of the state opportunity for training up 
to the standard furnished at the State 
University of lUssour1 . " 
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The language in the above statute ia clear and unambig
yous , and needs no statutory 0onstruction (Cummins v . Kansas 
City Public Service Co ., 334 Mo. 672 , 66 s . w. (2d) 920) . 

· e agree with your s econd statement and are of the 
opinion that t he ~oard of Curators of Lincoln University is 
authorized and required to operate and maintain Lincoln Univer
sity in such a manner that the negro people of the state will 
be a fforded an opportunity tor training up to tno standard fur
nished at tho State University of Missouri . 

I1I 

Section 10,778, supra, provides that the Board of 
Curators ot Lincoln University shall organize and have the same 
powers as those prescribed by statute for the Board of Curators 
ot Missouri University. 

Section 10, 791 , R. s. Mo. 1939, provides as follows s 

"The president and t reasurer of the 
universi ty , residing at Columbia, and 
treasurer of the school of mines and 
metallurgy , residing at Rol la, shall , 
at each annual meeting of the board, 
prepare and submit to the board a 
careful ly prepared statement of the 
probable amount of income , as near as 
may be , of t he uni versity and all its 
departmen~s for the year following , 
and the cu.rators shall . thereupon '118.ke 
a~ estimate of the probable expenses 
of the i nstitution and each of its de
partment s for the ensuing year , based 
upon the s.tat~ents above mentlon~d, 
and make tne necessary a ppropriations 
to meet said e xpense s for tho current 
year; and 1n no i nstance shall the 
board of ourators create any i nO.ebtedness 
in any one year above what t hey can pal 
out ot the annual income of said year. 
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Under Section 10. 791• supra . it becomes the duty of the 
president and treasurer of Lincoln University to prepare and 
submit to the board at each annual meeting a sta tement of the 
probable income of t h e university. "and based upon said sta tement , 
the board is required to estima te the probable expenses not only 
of the i nstituti on. but also each of its departments . for the 
ensuing year. The board then is required to allocate the avail
abl e funds as to meet the expenses tor the current year . and in 
no instance can it create an 1ndebtedness . for any one year above 
what t hey can pay out of the annual income of said year . 

To illustrate, if the Board of Curators has maJe an alloca
tion for the operation of the uni versity and its respective de
partments for the year 1943• it canno t for any reason take funds 
allocated by the board t or the year 1943 in order to complete 
prospective operations for the year 1944, if by such t ransaction 
of funds an indebtedness would be created in 1943. The legis 
lature contemplated that the institution and its respective de
partments b e operated on an annual basis and t ha t it s~ay within 
its income for t he particular year . The intention obviously is 
that there be sui'f'icient funda available to fully complete a 
course of i nstruction for any given year . 

~e are of the opinion that tne Board of Curators ot 
Lincoln University must so allocate the funds available to the 
institution and its respective departments for any given year ao 
as to permit s tandard and acceptable courses of instruction to be 
offered in a given year without the creation of an indebtedness 
!or that particular year . 

I V 

We now pass to a consideration of your tbi~d and fifth 
statements , and will treat them as one . 

The board should not . nor would it want to . offer a course 
of instruction that was so limited by lack of funds as to permit 
only a partial and incomplete presentation of the subject matter. 
The board. upon ttnding that funds will not be available to carry 
on any school . department or course of instruction for a gi~en 
year. has no alternative but to discontinue same for that year . 
The duty rests upon the board in such i nstance to eliminate such 
courses of instruction aa it deems necessary to permit it to 
operate within its income for a particular ·year. 

We are of t he opinion that the Board of Cur-ators of Lin
coln University can ~ro~~de and maintain only those schools, 
departments and courses of i nstruction as they have funds avail able 
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and whi ch will per111it the o. fering of acceptable and adequate 
standard s of i ns t ruction. It is our furth~r opinion that if 
in considering the schools . departments and courses of instruc
tion to be offered and maint ained it be found necessary to re
or ganize or di scontinue any of such schools. depart ments or 
courses of instruction by ~eason of lack of funds . the board 
may in t he exerci se of its discretion disconti nue same . 

A:?PROV :.'D: 

ROY J!oKIT'rRICK 
Attorney General 

M\V: NH 

Respectfully submi tt.ed. 

l AX \,ASSER...1AN 
Assistant Attorney General 

• 


