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Honoreble Loy Scantlin, Chairmen
State Board of Zducation
Jefferson City, Mlssouri

Dear Mr, Scantlin:

We have received your request for our opinion by your
recent letter which states: '

"This question arose during our conference
Mey 1:

"Who has the legal right to make azpointe
ments to the County Textbook Commission,
the Governor of Missouri, or the State
Poard of Lducatlion?"

On May 10, 194%7, you edvised us in a telephone conversa-
tion that the real question is "Who has authority to meke ap-
pointments to fill vecancies on said commicssion?”

The County Textbook Commission was created by Section
10636 R. S, Mo., 1939, which provides:

"There is hereby created a county text-
book commission, which shall be the

county board of educatlion in &ll counties
in which such a board exists. In coun=-
ties where there is no county board of
education the school textbook commission
shall consist of the county superintendent



Bon., Foy £cantlin -2- _ May 15, 1943

of schools and two teachers, who shall
be selected in the following manner:
One member to be appointed by the
County Court in each county and one
member to be appointed by the state
board of education, the appointments
to be made in April, 1939, and every
two years thereafter: Provided, that
no person shall be appointed to serve
on the sald commission who has been
in the employ, as a traveling sales~
man or otherwise, in this stete, of
any publlisher of school texibooks
within the period of two years prior
to thlie artiele, Veoancies on the
commission,resulting irom death, re-
signation, removal from the county,
disquelification, or otherwise, shall
be filled as presoribed by law.
Tmajority of the commission shall con-
stitute a quorum for the transaction
of all business of the commission,"
(Underscoring ours)

The vacancies are to be filled "as prescribed by law,"
There is no special statute providing for the filling of
vacancies on this commission. The only statute of general
application providing for the filling of vacansies is Sec-
tion 11509 R. 5. Mo., 1939, It is expressgly limited in
its terms to "any state or county office originally filled
by election by the people * * *,"  [xcept for the county
superintendent of aohools, memberships on this commission
are filled by appointment. Therefore, said Seetion 11509
is not applicable.

Seoction 10837 R. S. Mo., 1939, provides that, "The
county superintendent shall be ex officlo president of the
conmission." Of course, where a vacancy occurs in the of=-
fice of county superintendent, the Covernor is authorized
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to rill the vacancy by appointment. Section 10609 R. S. Mo.,
1939, This does not settle the question as to members of
the commission other than the county superintendent.

There is a general provision of the Constitution of Mis-
souri which governs this case. Article V, Section 1l of the
Constitution of Missouri provides:

"When any office shall become vacant, the
Governor, unless otherwlse provided by
law, shall appoint a person to fill such
vacanecy, who shall continue in office un-
til a successor shall have been duly
elected or appointed and qualified accord-
ing to law.,"

As stated in State ex inf, Wayland v. Herring, 108 S. W.
984, 208 Mo. 708, 732, sald constitutional provision "gave to
the Governor the power to fill these vacancies when they were
not otherwise provided for by law * * * when no other provi-
sion is made by law." Membership on this commission is an
office within the meaning of Article V, Section 11, supra,

Definitions of the term,office, are found in State ex
inf. MeKittriek v, Whittle (Mo. Sup.), 63 S. W. (24) 100,
which was decided under Article XIV, Section 13 of the Con-
stitution of Missouri; and applied to "Any public officer or
employee of this State or of any nolitical subdivision there-
of who shall, by virtue of said office, * * * In that
case, at page 102, the Court said:

"Thus it appears that a school distriot
is a political subdivision of the state

within the meaning of section 13, art.
14, of the Constitution.
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"Respondent next contends that a school
director is not a public officer within
the meaning of sald seotion of the Con-
stitution., We have ruled the question
as follows!:

"'A public office 1s defined to be "the
right, authority, end duty, ecreated and
conferred by law, by which, for a given
period, either fixed by law or enduring
at the pleasure of the creating power,
an individual 1s invested with some por-
tion of the sovereign functions of the
government, to be exercised by him for
the benefit of the publie."Mechem, Pub.
Off. 1. The individual who 1e invested
with the authority, and is required to
perform the duties, is a publiec officer.

"*'The courts have undertaken to give de~-
finitions in meny cases; and while these
have been controlled more or less by laws
of the particular jurisdietions, and the
powers conferred and duties enjoined
thereunder, still all agree substantially
that if an officer receives his authority
from the law, and discharges some of the
functions of government, he will be a
public officer.!' OState ex rel. v, Bus,
135 Mo. 32885, loec. cit., 331, 332, 36 S. W,
636, 637, 33 L. R. A. 616. To the seme
effect, State ex rel., Zevely v, Hackmann,
300 Mo. 59, loec. cit. 66, 67, 254 <. W,
53; FHasting v. Jasper County, 314 No.
144, loo. cit. 149, 150, 282 5. W. 700.

"Thus it also appears that a school direc-
tor is a public officer within the meaning
of said section of the Constitution."
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A lerge number of other definitions are contained in
State ex rel, Zevely v, Hackmenn, 254 S. V. 53, 300 Mo, 59.

Members of the County School Textbook Commission serve
for a fixed period or term. They are compensated. Their
duties are fixed by law, Seection 10638 R, S. Mo., 1939, in
part provides: '

"Sald commission shall adopt from the
authorized state list, as herelnafter
provided, a uniform series of textbooks
for use in the schcools of all the dis-
triocts of the county, * * * = * = * >k w

In exercising the important function of selecting
books to be used in the schools, the members of the commis-
sion exerelse an important portion of the sovereign func-
tions of the government for the benefit of the public.

It wae held in the quoted portion of the opinion in
State ex inf, MeKittrick v. Whittle, that a director of a
single school distriet within a county 1s a publlic officer.
The membere of the County. Textbook Commission aet for their
entire county. Their position is enalogous to that of a
director of & school distriet.

Members of the commission serve with the county super-
intendent, who is, of course, a public officer. In view of
the foregoing mropositions, it is our opinion that member-
ship on the commission is clearly an office within the mean-
ing of Article V, Section 1ll.

Unless said constitutional provision applies to this
case, there would be no provision of law for filling vacan=-
cles on the commission, and the provision in Section 10636,
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supra, that vacancies "shall be filled as prescribed by law,"
would be meaniagless, We believe the Legislature intended

to have vapggnclies filled and intended for the statutes per-

taining t¢ the commission to have effeot., This view is sup-
ported by well established princlples of statutory construc-
tion., In Graves v, Dralnage Distirlct, 345 Mo. 557, 134 S.

W. (2d) 70, 78, the Court sald:

"Moreover, it is presumed that the Legis-
lature Iintended svery part and section of
such a statute, or law, to have effect and
to be operative, and did not intend any
part or sectlon of such statute to be with-
out meaning or effect.! State ex rel,
vean ve Laues, C=l Mo.s 1126, 1181, 14 S, W,
24 990, 1002; * * * * * n

It is well settled that appointees hold office for the
unexpired term. otate ex inf. VWeyland v.: Herring, 1, cs
726 of 208 Lio. Upon the expiration of the unexpired term
the new appointment would be made in the manner provided by
Seotion 10636, which was quoted at the cutset of this opln-
ion,

For the sake of clarity, it ic noted that Seotlon 10636,
supra, provides that the textbook commission "shall he the
county board of education in all counties in which such a
board exists.” That statute, in its present form, was first
enaoted in Laws of lilssouri, 1907, page 434,

Then, there was in sxistence & county board of education,
created in lLaws of Missouri, 1901, pps. 246-249, and having
authority to "adopt a course of study for use in all the pub-
lic schools iIn the county,"” and "to examine teachers and grant

rtificates ualifigation t teach in their r tive
ggun iaa? gﬁeqprovf ggn for he board wnsecarriagesorwur
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es Revised ttatutes of Missouri, 1909, Sections 10939 to
10949, Article IX, Chapter 108.

It was repealed and the county board of education was
abolished by Lawe of Missourl, 1911, pps. 407-412, By
that Aot functions previously vested in the county hoard of
education were given to the county superintendent of public
schools, and those provisions now are found in Sections
10625 to 10635, R. S. Mo., 1939.

There is no county board of education in Missouri,
Therefore, membership on the county school textbook commis-
sion and vacancies in such membership are filled in the
manner heretofore stated and the references in the statutes
to the county board of education should bde disresarded.

CONCLUSION

In view of the above authorities it is the opinion of
this office that vacancies on the County School Textbook
Commission ars to be filled by appointment by the Governor.
Membership on said commission is a publie office. The per-
son appointed to rill sald vacaney serves for the remaining
portion of the unexpired term.

There is no county school board under existing Missouri
law,

Very truly yours,

APPROVED: ERNEST HUBBELL
g Assistant Attorney-General

ROY MeXITTRICK
Attorney-General ' EH:FS



