SCHOOLS:§ Three questions as to validity of proceedings

under Section 10631 R. S, Mo., 1939.

— Fahruary 26, 1943

Honorable Loy tUcentlin F l I. E D

state Sunsrintendent of Schools
Jefferson Clty, l'dssouri : 7(5?’

Dear lir, Ccantlin:

We have your request for an opinion of recent

date which reads as followst

"] desire an op»ini 1 i'rom jou rolative to a

ceytaln mattoer. e f:ets in the eecse seem
to be as Tollows:

"at louston, Missourl, 1lu Toxes County,
a teuocher wus em loyed comeilime la: ¢
swmer. This teacher leld a wtate
Certificate, whlclh is in pgrce now and
would continue to be in force until
July 1, 1944, isrued by the State vu-
perintendent of :chools. Thie tea-~
cher taught in the ‘ublie Sohools of
liocuston for several weexs und then at-
tempted to resisn to take other cm-
ployment, I'ie resignation wes unan-
imously refused by the DPoard of Lduca-
tion. He was notified of the fact
that hils resisnution was not accepted
tha mornin~ aftor the action was taken.
riowever, the followlngz llonday worning
he failed to report for duty. The
Board of uducation of the liouston, Mia-
souri ochool [istriet brought charges
against lim asking that his certificate
be revoked under the provisions of bYec-
tion 10631 of th. HMissouril ttatutes.
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Thoy nresented these charges to ths Coun-
ty “uperintendent of Texas Couunt;, who

then proceeded to set a dute lor the
hearing. ogid County Superintendent no-
tifled this teac' er of the hearing, even
notifrins him of the exaet time and nleace
that the hearing wvould be lLeld. In like
manner, the County Cuperintendent notifiled
the otate Superintendent that charpges had
been filed amainst this teacher, and he
also notified the Ltate Cunerintendent the
exact time and nlace of the hearing. The
State _unerintendent wrote the County -Su-
nerintendent tellins him that he felt that
1t sliould have been the duty of the Ltste
~uverintendent to set the time ard »lace
for the hesrling, but since the matter had
gone so far as it had, perhaps the plans

ae set un by thu County —uperintendent
shiould be carried out. The date arrived
for the hearing; the state Suverintendent
was renresented at the hearing by a deputy,
The teacher apainst whom the charges were
brought was present at the hearing, made

no rrotest as to thc method by which he was
notified of the hearing, and, in fact, mnade
no nrotest relative to any of the procedures
as Tfollowed in the matter. The teacher
whose cortificate is 1n guestion made no
denial of any churges which the lchool loard
of Nouston, had brought agalnst 1:im, +t
now becoues my duty to make a deecision as
to wiiether or not his state certificate
should be revoked.

"I am quite willing to meke such decision, 1f I can
be satiefled concerning two or three small points in
the care,
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1. The County superintendent set the
time and place for the hearing and
notified the teacher 1in question,
the Lehool Loard of iouston, and
the ttate ouperintenaent of Schools,
talling each when and where the
hearing would be held, would the
fact that the Ltate —unerintendent
did not do thieg cause the procecdings
to be improner?

2. iould the fact that the ttate Luper-
intendent was renresented in the
hearing by 2a deputy rather than 1n
percon cause the proccedings to be
improner?

3. In casze wvou rule that the notifica-~
tion of time and place and ths set-
tinz of the time and place should
have been made by the State Cuner-
intendent of wchoole, would the
foct that the teacher in guestion
was pressent et the hearing and made
no wrotest of thils matter at =11,
throw any different lizht on the

o ol O
Sl ut\?-.;. -

"I am satisfled with repurd to all other roints
in these nroceedings, but I do humbly request an
opinion on the above three noints,"

The statute involved 1n vour guestiomsis Seo=
tion 10831, K. Y, Lko., 1939, which recds as follows:
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*"The county sunerintundent mey revoke, upon sa-
tisfactory »roof, any county certificate for in-
competency, immorality, nepglect of duty, or the
annulling of written ccontracte with the board of
directors without the conesent of the majorlity of
the members of the board which 12 & varty to such
contract, 11 charges must be preferred in writ-
ing, sisned and sworn to by the party or parties
maklng the accusatlion, which must be flled with
the county suverintendent, snd the teacher must
be given due notlece, of not less than ten days,
an opportunity to be heerd, torether with wit-
nesses. In ecasc any person holding a certifi-
cate 1lssued by the state superintendent, the
board of curators of the state university, or
the board of recents of any state teachers col-
lege, shall be complained of as lierein provided
for, then it shall be the duty of the county su-
perintendent in the county where the offensge is
alleged to have been committed, to notify, in
writing, the nerson or board issuine such ocerti-
Tlcate, and such person or board shall proceed
as lereln provided for the revocation of such
certificernte, The complaint must plainly and
fully snecify what incompetenoy, lmmoraslity, ne-
rlect of duty or other charge is made against
the tcacher, and 1f the¢ county superintendent
shall, after a hearing, revoke sald certifiocate,
the teacher shall have the right to an esl said
hearing to the circult-court at any time within
ten days thereafter by filing an affidavit and
piving bond ae is now reoulred before Justices
of the peace. Un eny such anneal the Jjudge of
the eircult court shall, with oxr withrut a Jury,
at tle option of e¢ither ti.e teacher or the rer=-
son nmeking the com»laint, hear the whole matter
enew and declde the same de novo affirming or
denylnr the action of the county suverintendent,
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and he shall tax the cost arainst the appel=-
lent 1f the Judsment of the county sunerinten-
dent i¢ affirned, but if e disaffirms such
Juépment, then he shall asscss the costs of
the whole procecsdinge asainst the person or
persons meking the compnlaint. any teacherxr
having his or hcr certificate revoked by any
other authority than that of county superin-
tendent shall have the rizht to appeal there-
from to the circult court and shall have the
rizht to & like hearing and trial as 1s here-
in provided for in the appeal from the decl-
sion of the county superintcondent.”

It will be secen by the forepolng section that
where the certificete of the teacher complained agalnet
hae bevn lesucd by the Ltate Superintendent of Ochools,
that o 'ficlal should conduct the hearing on the comnlaint,
The statute says that u»on comnlaint belng made apgalnst
a teacher holdins a certificate lssued by the Jtats “u-
rerintendent of Schools, the State Superintendent of
~chools should vroceed as provided 1In said section, that
12, should proceed in the smme manner that the county su-
perintendent would proceed were the comnhlaint lodged
arainst a teacher holdins & certificate lssued by hila,
cuch procedure would include the settins of a date for
hearing and the furnishins of notice to the toacher come
nlalned against, These steps should be taken by the
State cuperintendent of choole when he i to conduet the
hearlng, ilowever, the facts in the nresent casc show
that although the county superintendent set the dste of
the hevrin ., the state superintendent ratified ond an-
proved of sald date so that 1in reality the state superine-
tendent did set the date on which the hearing was to be
held. ie think that the retification or adontion by the
state superintendent of the date sct by the county super-
intendent was Just as effective as if the state svperin-
tendent hed orlgsinally set the date.
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Likewise, although the state superintendent
should have notified the teacher complained against, yet
the teacher did receive a notlce of the charges and of
the time and place of hearing end actually attended sald
hearing without making any protest as to the manner in
which he was notified. We believe that the teucher
thereby walved any defect of notice sinee the purpose of
the notlce was to advise him es to the fact that charges
had been lodged against him, as to what said charges
were and that on a day certaln a hearing would be held
upon said charges, at which hearing he could be present
and be heard. By belng present at tlie hearing after he
had received notice of the nature of the charges we think
he could not then complain that he had not bsen properly
notified.

The foregoing disposes of gquestions one and
three of vour request. Question two presents a differ-
ent situation, however, Your statement of facts shows
that the state superintendent d1d not attend the hearing
on the complaint, but that he sent someone else in nis
place to the hLearing. Your stetement of facts says that
"the State Superintendsnt was represented at the hearing
by a deputy™.

There 1s no deputy state superintendent of
schools, The question, therefore, resolves itself to a
question of whether the state superintendent can deputize
someone to attend to certain of his duties. The general
rule as to when & public officer can delegate his powers
to soncone clse is stated in 46 C. J, 1033, Seetion 291,
as follows:

".n officer, to whom a discretlion is intrusted,
cannot delegate the exercise thereof, hut min-

isterial duties, except where there 1s a statu-
tory prohibition, may be delegated.”
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The foregoing rule has been followed in Hissouri
as will be seen by the case of ‘“tate ex rel, v, keber, 226
No, 229, 237, whereln the Court sald:-

i *owoo % ¥ n officer to whom a diseretion
1s entrusted by law cannot delegate to another
the exercise of that discretion, but after he
has himself excreised the disoretion he may, un-
dexr n»roper conditions, delezate to another the
nerformance of a ministerial act to evidence the
gegu}t of his own exercise of the diseretion, *
s 7 : w o

To answer your question, therefore, we must de-
termine whetlher or not the powers vested in “he Ltaite Su-
perintendent of Schools under Scetion 10631 of the statutes
require the exercise by that officlal of diseretion and
judement or whether such powers merely call for an exercise
of nminlsterial duties by suoh officer.

The distinctisdn between duties requiring the ex-
erciss of discretion and judement and those requiring the
performance of mere ministerial funetions has been well
established by the courts of this State, In the case of
>tate ex rel, v, Coolk, 174 No., 100, 107, the Supreme Court
with approval quoted the followlng statement as to the dis-
tinetion betwesn powers requirines the exercise of discre-
tion and those which merely require the exercise of minic-
terial duties, which statement reads as follows:

woW ¥ Kk kR F ¥ In ux parte Thompeon, 538 ala,
9€, the rule 1g stated thus: ‘'When the power
is clearly d=fined and enjoined, does not in-
volve the exercisé of disceretion or judgment,
and no alternative is left to the officer

charced with its execution; when he must act
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without enquiry, and without evidence, and the
mode of setion 1ls expressly declared, the power
is purely ministerieal, When, however, the
nower involves the exercise of Judsment and
discretion; when it is to be exercised only in
an ascertalned event, and on the occurrence and
exietence of particuler faets, and the officer
charged wlth the execution of the vower must
determine whether the event has arisen, or the
feots exlist requiring its exercise, then the
pogeﬁ is Judlelal, or in 1ts nature judiciel.'

The rule as to such dlstinction 1s stated in the
case of Ltate ex rel, v, Meler, 143 llo, 439, 447, 1in the
following languake!

noE E R R T % O® v, ministerlal act i one
whicli & publiec officer is required toc perform
uvon & 2iven state of facts in a prescribed
manner in obedience to the mandate of legal
esuthority, and without regard to his own
Judgnment or opinion concerning the propriety
or imnroprlety of the act to be performed.’
Yerrill on llandamus, sec. 30; Marcum v,
Com're, 42 V. Va, 267, and cases cited."

Apain in the case of State ex rel., v. Welsch,
124 &, V. (284) 336, l.c. 639, the Court defined a minis-
terial aet in the following lancuage:

nok R K K ¥ X, ministerisl aot, as applied
to & public officer, is an aet or thing which
hé ig regulred to perform by direction of le-
gal authority upon a given state of facts be-
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ing shown to exlst, regurdless of hls owvn ohine
lon as to the propriety or impropriety of doing
the act in the particular case, state ex rel,
Jones et al, v. Cook, 174 lo, 100, 11g, 119,
120, 73 5. W, 489,."

See alsc the care of State ex rel. v. Brown, 72 S. W, (24)
l. c, B&2,

With these rules in mind let us examine Ceetion
10531, supra, to see whzt 1s the nature of the dutles of
the state superintendent with respect to revocation of
certificates., It should be noticed in the first instance
that the stetute says that the officiel vested with the
power to revoke "mayv revoke, unron satisfactory proof, any
county certificate for incompetenecy, immorallty, neglect
of duty, or the annulling of written contracts with the
board of directors without the consent of the majority of
the members of the board which 1s a party to such con=-
tract." The statute also spccifically requires that the
teacher compleined against nust be ~“iven an opnortunity to
be heard and to present witnesses in his behalf. It will
be seen, therefore, that the superintendent hearins. the
complaint does not have to revoke & certificate but he
"may revoke" the certificate. I'ea not only must exercise
his Jjudgment in ascertalining the exlstence of particular
facts, but he must also exercise his discoretion as to
whether the certificeate chould be revoked even i certain
facts are found to exist, ie necesssrily must exerclss
his Jjudgement es to the credibility of witnesses and as to
the welrht end velue which should be gilven to thelr testi-
mnony . Ne, therefore, exerclses powers which are in thelr
nature Judiclal, as was sald In the case of State ex rel,
Ve GOOK.

It cannot be said, therefore, that the powers of
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of the suverintendent, under “ection 10631, merely require
the exercise of ministerilial duties, ~uch officlal 1s not
bound by law to rovoke a teacher's certificate regardless
of his own opinion as to the propristy or impropriety of
such revocatlion in a particular case. It is quite pos-
sible, perhaps probable, that in some cases the superin-
tendent might revoke a certificate unon a showlng of facts
but mi~ht not revoke @ certificate upon a showlng of the
same facts in another cise, There might be extenuating
circunstances in one caese which would not be present in
another case. In eny event, the superintendent would be
the Judge as to whether he should revoke the certificate
.in each particuler case.

The state superintendent could not exerclse his
Judgment and discretion as to whether a teucher's certifl-
cate echould be revoked without hearing the evidence and
versonully acquainting hiaselfl with the lscts upon which
the determination is to be made. To allow someone slse
to conduot the hearing, view the witnessce, hear the evi-
dence and meke a finding as to what the facts were would
be a oclear delegation of the duties which the law requires
the state sunerintendent himeelf to perform. i denuty
might conelude that come witness had sworn falsel, whereas
the superintendent, if he should hear the same witness,
might conelude that the witness was telling the truth,
Likewise, a denuty might conelude that a teacher vas
gullty of incompetency, lmmorality or ne~leet of duty, or
vice versa, whereas the superintendent hilmself might are-
rive at g different oconclusior.should he hear the same
evidence. The law has placed unon the superlintendent the
responsibllity for a determination of the facts and of the
question as to whether a certificate should be revoked un-
der the facts as determined. Under the rules ar laid
down by the courts in the cases above quoted from, such
officlal cannot delezate that responsibility.
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Yurthermore, ths lew renuires that an offiocer
perform his dutlies in the manner nreserilied by law. The
rule hag leen stated as follows in 4 C. J, 1083, Section
2980

"Fowere conferred unon a pubtliec officer can be
exerclsed only in the manner, end under the
circumstences, prescribed by law, and any at-
tenpted excrolee thereof in any othier manner
gr*ugﬁgr difgafent clrecunstances is a nullity.

Under the facts sct out in your letter the
gstate sunerintendent attempted to cxercise hie powere 1n
a manhey different Tro~ that precsoribed by lew in that he
undertook to dele ste to someone else (o denuty) the power
and responelbility of exercieing judsment and discretion
which wae required of the surerintendent himself, Since
the teacher 1n question hes not been accorded a hearing
by the State Superintendent of Sehools, the ftate Super-
intendent of _chools is without authority now to revoke
the license of such teacher. Nothing saild herein should
be construed to mean that the state sunerintendent cannot
yet conduct the heering as required bty law and take such
action as in hie Judgment the facte viarrant.

YT T B
Ltll.v._;LL.-I". .i

It 1s, therefore, the opinion of this office
tiiat under the faets and clrcumetances set out in rour
letter of the Tiftcenth (1) the setting of the date of
the hearing by the county sunerintendent and the anproval
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or ratificeticn of sald date by the state surerintendent
was a substantlal compliance with Leeotlon 10631 L, L, Mo,
1939, end_ {2) that the feet that the Ltate Sunerintendent
of Scliools dld not personally conducet the hearing but un-
dertock to be represented et sald hearing by another per-
son rendered tlie proceeding vold asnd of no effect snd (3)
that the fact that the teackher in question wae present at
the heering snd had been notifled of the nature of the
charges vpeinegt Lim and of the date said hearing would be
held and ¢id not nrotest ae to any deflcolencr of notifica-
tion amounted to a waliver by the teacher of eny defeet in
the time end place of the hearing end of the fact that he
ha€ not been notificé by the proper offielal.

Respectlfully sublnltted,

v AR
-._\.‘._1'1'-.1.'. LA™ J.‘m»:i

Aggigtant ttorney-General

ANEROY D

ROY MeKIT 1 It
attorney~it.-
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