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SCtf00LS : 

December 17, 1943 

Bertha Harri son Reed 
Superintendent of Schools 
Jasper County 
Carthage, Missouri 

Dear Madams 

FILED 

7 

Tbie off ice ie 1n receipt of your let ter of 
recent date, in which you requeet an opinion con­
cerning the power of a s chool board to elect a 
euperintendent of achoola for a period 1n excess ot 
one year. 

Omitting caption and signature, your request 
r cada aa f ollows& 

"Again, t r. McKittriok, may I aak for in­
:for~ation? 
"Ia it within the legal jurisdiction o:r a 
sChool board to elect a superintendent of 
their sChools f or a period in excess of one 
year?" 

Inaemuah as your request does not state whether 
this ia a common school district, or one operating 
under a six-member board, we shall proceed on the 
theory that your inquiry was directed to the three 
m~ board. 

The question raised in your letter has been one 
to which considerable discussion has been devoted. 
Due to the tact that there is no atatutor7 prohibition 
p~eventing the employment of a super intendent for 
more ~han one year , some difference of opinion haa 
developed eonverning a situation where a board of 
directors has employed a teaCher or superintendent 
f or a period extending beyond one year . 



Bertha Harrison Reed -2- December 17, 1943 

Before discussing the question and inter preting 
the statutes and decisions as they -apply, it will be 
both pleasant and profitable to review the stat utes 
as they apply to the board of dir&ctora and their 
powers as enumerated_ by statute . 

Turning to section 104201 R. s . Missouri, 1939, 
we find the qualif icat ions of the board of directors . 
That portion of t his section useful tor our purpose 
reads as follows: 

"The ·government and control of the district 
shall be vested in a board of directors composed 
of t hree members, who shall be citizens ot the 
United States, resident taxpayers of the dis­
t rict, and who shall have paid a state and 
county t ax within one year next preceding his, her 

or their election, and who shall have resided in 
this state for one year next preceding his, her 
or their election or appointment, and shall be 
at leas~ twenty-one years of age. Said directors 
shall be chosen by the qualified vot ers of the 
district at the time and in th~ manner pre&cribed 
in section 10418 of this article, and shall hold 
their offiee for the term of three years, and 
until their successors are elected or appointed 
and qualified, except those elected at the first 
annual meeting held in the district under the 
provisiona of this chapter, whose term of office 
shall be f or one, two and three yea.rs, respect-

. ively. ****~ 

Turning now to that section of the stat ute 
devoted t o the power of the board to employ teachers, 
we find that section 103A-2 r eads as follows: 

"The board shall have _power, at a regular or 
special moeting called after the annual school 
meeting, to contract with and employ legall7 
qualified teachers for and in the name of the 
di~triCtJ * ~ * ~ " 

In construing this section, we f ind that the 
decisions require the contract with the t eacher• 
must be l n wri ting, but that it need not conform 
to all of the formal requirements of the statute, 
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and we further f ind that where the offer and accepta nee 
of the teacher and the board has been written into the 
minutes and signed by the clerk of the board, the 
contract i s a valid one . 

See Boswell v. District,lO, 5.W. (2d} 665 
Edward v. District,297, s. w. 1001 
Massie v . District, 70 S. w. 1108 . 

Looking now to that portion of our statute devoted 
to the construction of the teacher 's contract , we find that 
at section 10343, R. S. Missouri, 1939, this language. 

"The contract required in the preceding section 
shall be construed under the general law of 
contracts 1 each party thereto being equally 
bound thereby·* ~ .. *" 

Directing our attention now to authorities, other 
than our own statutes and decisions , we find the general 
rule stated in clear and unmistakable language at 
24 R. C. L. 1 579 : 

"In the absence of an express or implied 
statutory limitation, a school board may enter 
into a contract to employ a teacher or any 
proper officer for a term extending beyond 
that of the board itself, and such contract 
if made in good faith and without fraudulent 
collusion binds the succeeding board. It has 
even been held that under proper circumstances 
a board may contrac~ for the services of an 
employee· to commence at a time subsequent to 
the end of the term of one or more of their 
number and subsequent to the reorganization of 
the board as a whole, or even ·subsequent to the 
terms of the board as a whole. The fact that 
the purpose of the contract is to forestall 
the action of the succeeding board may not of 
itself render the contract void. * * *" 

The decisions within this state, beari ng on the 
question under consideration, will be found in two 
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leading U1ssouri ea ses . We do not find that they 
have been overruled, modi f ied or criticized and they 
expr ess the feelinz of our courte on this question . 

In Ta t e v • . Dtstrict, 23 SW 2d . 1013, 1. c. 
1021 and 1022 , we .find: 

"* ... . The pr evailin,:- weiGht of jud!.ci&l 
authority on the subject is thus stated 
1n 35 Cyc. 1079, 1080: 'In the abscnco of 
a statutory provision limiting, either 
expressly or by i mplicat ion , the time 
for whiCh a contract f or amployment of a 
sChool-teaCher may be made t o a nAri od 
within the contracting school~oard ' s or 
officers • t erm of office, such board or 
off icers may bind their succe s sors in 
off ice by employtng a toacber or superintendent 
f or a period extending beyond their term or 
office , or for t he t erm of s chool succeeding 
their t erm of off ice, provided such contract 
is made i n good f aith, ~ithout fraud or col­
lusiori. and for a rea sonable period of time ; 
and the succeeding boa~d or officers cannot 
ignore such contract because of mere f ormal 
and technical defects , or abrogate i t wihbout 
a valid reason therefor .'" 

" ~ ;;. ···'l'he prevalin:t ng rule is sound, and is 
gr ounded upon good se~so and r eason. The 
contract of employment between plaintiff and 
defendant school di str1ct 1 her e in contr o­
versJ, cannot be held to be void or illegal 
f or any lack of pcwer or aut hority in t he 
then board of directors of defendant school 
d i otrlct t o make such contract on December 18, 
1924. The eight- month period or plaintiff 's 
employment prescribed by s aid contract . oc­
curring within the next ensuing school year, 
cennot woll be s aid, as a matter of law. to be 
suan an unreasonable or unuaua~ period of 
employment as t o bespeak, or to i ndicate, fraud 
in the makine of the contract. The trial court 
rightly overruled the demurrer to plaint iff 's 
petition, and rightly refused t he peremptory 
1n8t ruct1on reque8 ted by defendant . The as­
s i gnments of error respecting the aforesaid 
actions of the trial court must be denied .~~* " 
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... he othm· lend n~ casP, Aslin v . Stoddard 
County, 106 s. ·• (2d) 1 . c . 476 . In this case the 
pronouncement authoriz~s a county court to e~ploy 
n court h~use janitor for a reasonable time , the 
performance of \vhich ~ould extend beyond the term 
of office of some of the ~enbers of the court. 
Quoting from this decision, Cooley, CoL . .rtissioner, 
had this to say: 

" We regard said case of lanley v. Scott , supra, 108 
Minn . 142 , 121 • W. 628, 29 L . P . A. ( ; . s . ) 652 , 

a s :n point and as betne soundly reasoned . 
The CoW't y court,. as we havo said, is a continuous 
body. It represents and acts for the county . 
In makin~ contracts it may be said t o be the 
county. J'any contl"'acts , proner enoue)l and 
roaE-·onable as to t he time of perf01·manco, can 

_be conce ived which, of nece~sity, ~ould not 
bo full y p~rformen durin~ the incumbency of all 
of the judt;os i'l o'ffice a t the t1.mo such con­
tracts were made . 1 0 hold such contracts invalid 
and the cou.T"t powerless to rtal{e them simply 
bee- use some .membors of tho court ceaaed to be 
members thereof before expiration of the period 
fo1 whlch the contract was made might, and 1n 
many lns tances doubtless would , &Jut t he count,-
at disadvantage and loss ln m~tn; ~ontracts 
esscn~lal to the sufo , prudent, und economical 
management of 1 t s a ffairs. ~ * ·:t- " 

"In our opinion, a count ..c.ollrt Las power to 
make a ontro.ct such as that hore ln question, 
for ~ rea~o~able vime, the per formance of 
which will extend beyond the term o1' office of 
come member or ,embers of the court. ~e so 
hold. ~ · :~ " 

• 
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CONCLUSION. 

From tho above and foregoing , we therefore , 
conclude that t ho board of di rectors of a com."lon 
school d istrict may contract wlth a superintendent 
of schools or a teacher for more than one year . 

VIe further conclude that a contract , if it 
be for a reasonable time , and without fraud or 
collusion may extend beyond t he term of office 
of some of the members of the board. The con­
tract betwoen superintendent and the board is 
not with tne ~e~bere of t ho board as individuals , 
but with the board as a continuing body . 

Respectfully submitted , 

L. I . HO~RIS 
Assistant Attorney General 

Lil.i :LeC 

APPROVED : 

ROY McKITTRICK 
Attorney General of Yissour1 


