
Bond - County court liabl~ for premium 
on surety bond when approved by 
county court . 

April 6 , 1943 
Fl LED 

rJJ 
Honor able Curtis J . Quimby 
Prosecuting Attorney 
Cole County 
Jeffer son City, o1issour i 

Dear ::iir: 

~ie are in receipt of your r equest , under date of 
April 2 , 1943 , for an opinion rel a tive to the question 

of whether or not a surety bond , r iven by a sheriff 
is GOVerned by Section 3238 } . s . ~issouri , 1939 . You 
a l so sugeest that since t he bond of a sheriff is approved 
by t he circu.it jud3e , and not by the county cour t , that 
the county shou ld not be l iabl e where the sh~riff elects 
to ti ive a surety bond, under ~ection 3238, supra , and 
t he county court approv~ s said bond . 

Section 3238 h . s . wissouri , 1939 , partiall y reaa s 
as fo l lows: 

"Whenever .;~o ~~- * any o..L'fi cer of any 
county of this state, .;~ * .;~. shall 
be r equired by law of t h is state , 
or by charter, ordinance or resolution , 
or by any order of any court in this 
state , to enter into any official bond , 
or other bond, he may elect , witn the 
consent and approval of the gover ning 
body of such state , department , board , 
bureau , commiss ion , official, county, 
city, town , villa~e , or other pol itiaal 
subdivision , to ent er int o a surety bond , 
or bonds , with a surety co 1pany or surety 
companies, au t horized to do business in 
the state of Missouri and the cost of 
every such sur ety bond shal l be paid by 
the public body pr otected t hereby . " 
(Underscori~g ours . ) 
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Sectio~ 13127 R. s . ~ issouri , 1939 , r eads as 
follows: 

"~vory she riff shall , ~ithin f if-
teen days a f t er he receives t he 
cert i f icate of l is election or 
appoi ntment, •ive bold to the 
state in a sum not less than f ive 
t housand dollar s nor mor e t han fifty 
t housand dollars , with sureties ap­
proved by the circui t court , condi­
tiored for tro faithful dischar ge of 
his duties ; whlch bond shall be f iled 
in the offi ce of t he clerk of the cir­
cu i t court of the county . " 

Under Section 13127 , supra , th~ sureties on a sheriff ' s 
bond must bo aTiproved by the e ire 1.it court . 1here is notl .. ing 
said as to the g ivi ng o!' a su rety bond in that section, and 
under Section 3238 , S 1 tpra , which i s a later section , i f the 
county court agr~es t o tho givi Lg of a surety bond by the 
s her iff t hen it is or. ly nece ssa r y that t he circuit court ap­
prove the surety . 

The shoriff is a county officer . It was so held 
in the cas e of State v . \'i lliams , 114 b . ~l . (2d) 98 , Para. 
7- 8 , where the cour t said : 

"A sheriff is i ndeed a ' public off i ­
cer . ' We hol d he is a ' county offi cer' 
witt in the meanirG of t r is section . 
The s tatements in State v • .t inn , 4 Mo . 
App . 347 and St ate ex rel . At tor ney 
Ger eral v . • cr.ee , 69 l.1o . 504, to the 
effect t hat a sheriff is a state offi ­
c~r are mere ~biter dicta . In State 
ex r e l . Lol me s v . Di llon , 90 t o . 229 , 
2 ~ . \. . 417 , we hel d t hat the \vor ds 
' s tate offi ce r ' a s used in the consti­
tution were intended to rofer to such 
officers whose official dutie s and 
f unct ions are co- extensive with the 
boundarie s of the state ar c wer e never 
intcLded to refer t o a sherlff ~hose 
functions aro confi ned to h is c ounty 
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and who is commonly kr own and 
called a county officer . e there 
disting,ui shed t he •. tcKee case , supra . 
\.e again r uled that a sheriff is not 
a s tate of ficer i n ~tate ex rel. Ben­
der v . Spencer, 91 Mo . 206 , 3 s . \ . 
410, and a pproved the above holding 
in the Holmes case . " 

Section 3238, supra, was constru ed i n ti.e case of 
Motl ey et a l . v . Callaway County, 149 s . ~ . (2d) 875 , 
1. c . 876 . The court , i n that case, in commenting 
on the section said: 

"Public f und s have l ong been u sed to 
furnish public officers with office 
spa ce, s tationery , postage s tamps, 
and office suppl ies . The matter of 
furnishing bonds is surel y analogous . 
A bor.d is ' 'in eff ect merel y collateral 
security for t he fai t hful performance' 
by an officer, a dut y h e owes t he pub­
lic i n any event , i n or der to protect 
the public from loss . 22 h . c. L. 497 , 
sec . 176 . Personal bonds have many 
known disadvantages and deficiencies, 
w.b ich it is unnecessary to u iscu ss here . 
'l'he Legislatur e , no doubt taking notice 
of the res ~lts of some of these during 
recent depr ession per iods , considered 
t hat surety co~pany bonds coul d give 
better protection to publ i c funds in 
the custody of public officers . lt , 
therefore , au U.lori zed such a bond for 
county officers if tLe offi cer elected 
to furnish it and the county court ap­
proved it. lt also r ecognized t ha t to 
r equire an off icer to pay the premiums 
therefor would have t he effect of re­
ducing his actual net compensation . So 
~hen consent and a pprova l fo r the of! i-
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cer to p~rcr~se such a bond at pub-
lic expense was given in advance by 
' t he public body protected,' it was 
required to pay the cost . ~o one has 
ever cor tended that payment of sala-
ries to offi cers, instead of r equiring 
them to collect fees fro~ t hos e to whom 
they render servi ce , i s not a public 
pur pose . •·e see no difference in prin­
cipl e bet ween the u se of public fund s 
in payment of officers ' salari es aPd 
au thorizing their use to pay bond prem­
iums , i nstead of r~quiring the officer 
to pay these himsel f ; or to beseech 
other pri vate citizens to per sonall y 
guarantee hi s f a ithful performance . lt 
will no t a l ways be in the publ ic interest 
t o create a situation i n w.nich a public 
offi cer may be placed under gr eater ooli­
gations to certain pr ivate citizen s (who 
f u r ni s h h i s bond) than to the publ ic Gen­
erally . At l east , we think it is , .. i thin 
t he discretion and authority of the Legi s­
lature to sayWhich is the best public pol-
1 cy . * * -:: . ~ ·h- .;:r :. ·~ ·n .;~- .. ~ .. \ 

The 1937 Act only authorized t h e county 
to make an agreement for t hi s t ype of bond , 
and , if it did so in advance , to pay for 
it when i t was furnished • .;:- ~;- ;:- ·!!- ->:· ~.} . " 

Under t he last quo t a tion it specif i cally held that 
the 1937 Act , which i s now ~e ct ion 3238 , supra , only 
authorized the county to make an agreement for thi s t ype 
of bond , and, if it did so in advance , to pay fo r it 
when it wa s furnished. The que stior: as t o who appr oves 
the tond. is 1 ot i n issue under this section . · 'l'he only 
qu estion is , whether or rot t.he gover ning body , whi ch 
i n t hi s case is the county court , makes an agreement for 
t hi s t ype of bond . The bor:d of a county collector is 
partially approved by the s tate audi tor , but, ne\erthe­
less , the county collector is a county off i cer , and, 
if t he county court , upor the election of the county 
col lec tor to ; ive a surety bond , appr oves such a bond, 
they , as t he t;;over ning body of tLe county are liable 
for t he premi um , providing t he el ection and a pproval 
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i s made before the furnishing of the bond . 

COt.CLUSIO Y 

It is , therefore , the opinion of t hi s department , 
that if a sheriff elects to give a surety bond instead 
of a per sonal bond with sureties approved by the cir­
cuit court, and the county court, which is t he gover n­
ing body of the county approves t he givi ng of such a 
bond in advance , the county court will be liable for 
t he premi um . 

It is further t he opin ion of t h is depar t ment , t~at 
Section· 3238 R. s . tH ssouri , ' 1939 is onl y an act au­
t horizing the county to make an agr eement for the Giving 
of a suret y bond , and if it a grees to such a procedure 
in advance, t o pay for it when it is furnished. 

Respectfully submi tted 

V1 • J • .bU lUG~. 
As s i s tant Attorney General 

AP -ROVE;D BY : 

ROY McKl 'l'TRI CK 
Attorney General of Missouri 

WJB : ' W 


