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laot , roqucstin~ an opini on, nhieh l ette r i s a s follows : 

11 T".n.e City of 3ullivo.n e s t ab l i shed a 
Doa.rd of Publi c ,;or ks t o l ook o.i'tcr 
t ho new establi s hed nunic1pal l : cht 
pl o.nt , in so doinG do t hey r.a.ve t he • 
power under t he Stato law t o collect 
t he revenue and depos i t snoe drnn 
uo.rrants or checks i n pay:c1ont of b i lls 
and sa l ar i es wi t hout coing through t he 
regular channels as ot hor Cit y bills 
and salari es are paid . 

" In ot her words can t hey logally pay 
such bills and salari es without t hem 
bei ng allowed by t he city counc i l, 
s igned by t ho mayor and attested and 
s isnod by the city cler k and also 
fai l ing t o go through t he city treas­
urer's hands . 

"They have been pr oceedinG as above 
and t h e ~uestion has come t o t ho a t t en­
t ion of ~~e c i t y counci l as t o whet her 
or not t hey ~d t hat power . 

"VIil l appreciat e very much i t' you can 
advise us on snno . " 

In orde'r t o answer your question 1 t \7111 be necessnr:r 
t o d i scuss, first, t he au thor ity of munlcipall t i ea, and, 
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second, t he authori t y eranted by statute t o boards of public 
wor ks and such additional powers as may be given boards of 
publ i c \1or 1{S by ordinances duly passed by the cities creating 
su ch boards. 

The first propos i t ion i s clearly answered 1n t he case 
of Stato v . !!c\/illiams (Supreme Court en bane 1934), 7 4 S . '1 . 
{2d) 363, 1. c . 364, as follows: 

"'It is a general and undis puted proposi­
t ion of law t hat a munici pal cor poration 
possesses and can exerci se t he following 
power s and no others : {1) those granted 
1n ex) res3 words; (2) t hose necessarily 
or f a i r l y implied in or incident to the 
powers expressly granted ; (3} t hose essen­
t ial to t h e decl ared objects and purposes 
of t he corporati on--not simply convenient , 
but indis pensable . Any f a i r , reasonable 
doubt c oncerning thG existence of power i s 
resolved by the cour t s acrainst the cor pora­
t ion and the po\7or is denied.' .:· _.:· ... ..- .~· .:·" 

Cit ies of the fourth class have t he power to operate 
utili ties through a board of P'..tbl ic wor'~s . This questio!l vto.s 
discus sed in State v . Uc\,llliams , supra, at pago 365 as fol­
lows: 

" ~ .:· .:- Sections 7641, 7651, and 7661 of 
t his arti cle {Uo . St. Ann. Sees . 7641, 
7651, 7661 , pp . 6030 , 6034 , 6037) all con­
fer on cities of t he fourth class the 
power to erect, maintain, and operate 
\7aterwor ks , either by parti cUo.rl y des ig­
nating such cities or by general inclusion . 
Consequently , t here can be no doubt that 
t he power has been conferred bot h by Const i ­
tution o.nd statute on citi es of t he f ourth 

·clo.ss t o erect , maintain , and operate water­
wor ks. ~ne crucial question in this case 
is: .ws the Legislature prescribed t he 
manner and method of the exerci se of t his 
power and does the record in this case sho\'1 
that rolator has met those requir ements? 
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"Tho only leelslat 1 ve source of povror 
cited by r elator is section. 7641 , which 
merely confers t he ruL{ed pouer on cit i es 
of t he fourth class t o erect or purchase 
and maintain and oper ate waterworks and 
t o supply t heir inhabitants wit h water. 
Section 7651 also confers t he sruae power, 
and f urther author i zes such cit~es t o 
establi sh a ' board of public wor ks . ' The 
power t o erect or purchase waterwor ks is 
also conferred b y section 7661 , as fol­
l ows: ' The clty council of any ci ty of 
t he first , second , t hir d or f ourth class 
in t hls state , or any city operating ur.der 
a s :)cc.:o.l clUl.rter , havlng threo thou::w.nd 
inhnbita."lts or :moro and less than one hun­
dred a."'ld .fifty thouqand inhabitanta shal l 
have t he poVIor t o erect, ma intain and op­
er ate waterVlorks or t o acquire \7aterworks 
by pul"chase as hereinafter pr ovided , and 
t o operate and malntain t he same and supply 
the inhabitants t hereof with water and t o 
charge therefor reasonable rates as h eroin­
after pr ovided . '" 

All reference t o section mt. 1bors ln tho above quotation i s 
to R1visod S'!;atu tes of Hissouri f or tho year 1929 . 

Art.:.cle 31, c::mpter 3S, 3 • ..., . ho . l J30 , entitled " ,'IATER­
\iJfu S , LIG:IT AlJJ) P.J.1LR .eLA:;'l,S" and cons isting of Section 7786 
t o Soction 7823 , inclusive , deals w1t :1 t he acquis ition and 
operation of public utilit. es . 

Section 7790 , R. 3 . :~o . 1939 , pr ovides for t he ovmership 
of' public utilities and for the establish:~ent of boards of 
publ ic wor ks , and i s as follows: 

"Any cit y of t he ~1lrq a~ f ourth cl~os , 
and any tO\m or village , and any city now 
oreanized or which n ay hereafter be or gan­
ized o.nd having a s peci al charter, and 
vrhlch now has or :tmy hereafter have less 
t han t hirty thousand ~bitants, shall 
have power t o erect or to acquire , by pur ­
chaae or otherwi s e , maintain and oper ate , 
waterworl{s, gas worlts , electri c l i gh t and 
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p o"Vrer .11L""lt, steam hoe.tinc; plant, or 
a.n} · ot_ler dovi co or plant for i'urni sh­
ine 1i 1''1t , por1er or heat, telephone 
plant or exchanco, street railway or 

_any ot~er publ i c transportation , conduit 
systeu, public auditorium or c onven t ion 
hall , which aro hereby declared publ i c 
utiliti es, and such cities, towns or vil­
lages are hereby authorized and empowered 
to pr ovide f or t he erection or extension 
of the s~e by t he issue of bonds t herefor, 
and any c i t y , t own or village which may 
own, maintain or operate, and which may 
hereafter acquire, by purchase or ot her­
wise, and operate , or which may engage 1n 
t ho construction of any of t he plants , 
s ystema or works mentioned 1n t his section , 
is hereby authorized and empowered to estab­
l i s h , by ordLnance, within su ch city, town 
or village, an executive department to be 
knoun as t h e ' board of public works,' t o 
consist of four persons, electors of sai d 
city , t olm or village, who have resided 
t herein for a period of two years next be­
f ore their a ppointment, who shall be ap­
poLnted by t he ~ayor of such city, town 
or village , and conf irnted by the comnon 
council L~ such oanner as oti1er appointive 
officers of' such city , t own or village are 
appointed and confirmed. The meTJ.bers of' 
s uch board shall hold office f or a te~ 
of four years each , or until t heir succes­
s ors are appointed and qualifled. Pr ovided, 
that t he members of sa id board shall hold 
office for a tern of four years each , except 
the first incumbents, as members of' said 
board of public wor ks, who s hall be appointed 
and hold office for the term of one , two, 
three and four years respectively ." 

Section 7799 , R. s . '.o . 19 3 9 , provides furt her powers 
f or s uch board : 

"\~ever any such city mentioned i n section 
7796 shall have by ord~ance established a 
board of public wor ks, as herein pr ovided, 
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such board so established in such 
city, town or village sl1all, during 
t e existence of said board, l1ave t he 
power, and i t s hall be its dut y , to 
take char~e of and exercise control 
over any waterworks, gas works, elec-
tric light and power plant, steam heat­
ing plant or any ot~er device or plant 
for furnishing light, power or heat, 
telephone plant or exchange, stree t rail­
way or any other public transportation , 
conduit system or any other public u t ility 
wl~tever which may be owned by such city, 
town or village at t he time such board is 
so established, or~hich may be t hereafter 
established or acqu i red b y such city, t own 
or village, by purchase or oth erwise, and 
all appurtenances t hereto belonging, and 
shall enforce t he perfor.~ce of all con­
tracts and work , and have charge and cus­
t ody of all books , property and assets be­
l onging or appertaining to such plant or 
plants ." 

Further powers f or and duties of suCh board are pro­
vided for in Section 7800, R. s . J o . 1939, as follows: 

"Said board shall also exerci se such other 
powers and perfo~ such other duties ln 
t h e superintendence o·f public wor !:S, im­
pr ovemen ts and repairs constructed by au t h­
ority of t he comnon council or owned by 
t he city as may be proscribed by ordinance. 
Sa id board shall ~'e all necessary regula­
tions for t he government of t he departmen t 
not inconsistent with the general laws of 
t his state, the charter of such ci t y or 
t h e or dinances t hereof." 

Section 7803, R. s . _o . ! '339 , makes it t he duty of t he 
board t o keep books of account and is as follows: 

" It shall be t he duty of said b oard to 
keep books o£ account, Showing with en-
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tire accuracy contemporaneous curren t 
entries of t he receipts and expendi­
t ures of t he boar d in such manner as 
to enable the same t o be understood 
and investigated , and also t o . preserve 
on file in i ts office dupl icate vouch­
ers f or all i ts expendit ures, which 
books and duplicates shall at all t imes 
be ooen to t he examination of t he fi­
nanc·e committ ee of t he city council, or 
any ot her co~ttee appointed by t he 
common council , and such board shall 
make such reports of its bu s iness and 
tra..."lsaction s t o t he mayor and city coun­
cil of s uCh city , town or village as may 
b e provided by ordinance . " 

Section 7821, R. n. Ho . 1939, pr ovides for t he selec­
tion of a depos i t ory for funds of wate~ wor ks systems and 
i s as f ollows: 

" There shall be selected a depositor y 
f or t he £unds of t h e waterworks s ystem 
in t he :manne r as pr ovided by arti cle 5 
of chapter 38 , R. S . 1939 , and all 
moneys recei ved f r om water consumers 
shall be depos i ted daily by t he manager 
of t he said naterwor ks system, and all 
to be drawn out of such depos i t ory on 
warr ants drann upon said depository and 
s igned by t he pres i dent of t he board of 
watercror ks commissioners with t he seal 
of t he board attached, countersigned by 
t he mayor." 

Section 7818 , R. s . Ho . 1939 pr ovides as follows: 

"All t he pr ovi s ions of sections 7786 t o 
7828 , :J.ncl us ive, which concern t he pur­
chase of waterwor l.:s s hal.l appl y , s o f ar 
as t he s ame are appl icabl e, t o t ho erec­
tion or purchase of electric l ight plants, 
gas plants , ice plants or other l leht ing 
pl ants." 



Hon . A. P . lullinm - 7 - Apr.:l 30, l '.:l4-3 

The 1~ suo rai s ed by your l ettrr ··s ce~turad '--'P(...n 
tho provis -· ._.,.,s of ~c tion 7002 , • • 1 o . 1 "'~~ , v·l.i ch 
is os fol lo•;rs : 

"· 1 1 b lls of such board n..l"ld a ll 
.~ l~ rl~a o: :ts e~ployoes shall Le 
t:. l l- cc "'nd pa.td in the ~a.,e rno.nncr 
""'· t bi l l e and se.l r:l.t"s of ot11.er 
officers anc ~~pl "' PGS of ~u~~ city 
o.t·e e. llo·,p.c 'ln·~ 1-- ~1 • " 

j"'ct.:on ? 802 c r.iglne ll- n j,J\~ared in "'Jl o.ct passed in 1"'~03 , 
.:)ec.io .. l ?c.;::.n or·_.:.:Hlll ap_pea.red :?J. !.l"'~ 'let possed in 

1905 . Apparently nelthcr of the3e 3e c tic-r s 10.s been p:· l"ldcd 
or r~-c~acted . ~he qu'C !on ia whe~tPr ~r ~ot Section 7802 
b;• t .e t erm 11 1rl tr.o s nme ms:mcr" rn~ans t "hat th,... c o!!·•r.on c~~ A:'l­
cl l or· cit. counc il nust E', p ~(...•J") an· pay b:1 lls , ot· wr .. e t her 
the bill s must 'e Sf·prcvf'lc r'!H~ p .. ic1 by the .,..o4lr"J of lt:~l1c 
\.orks :.:1 the ~nmo m'l,....._..."'r r s 'j ·11 1" e11d se.lrt· ir t: are nrJproved 
nnd J:-r.id ·, · t'1~ cit c--._nc i l . In stat.u n •. · c ~"Sti".'ction t.he 
p'i1rnso '' !n t.he same Jt<a .or" \'70!3 held 1,., .1e ct le of Co lr.On­

we a l th v . Hl l de brn.nd , 1 .3~' P.n . Sup Gr . 30~ , 11 It 2d 6~2 , to be 
aprliea blo , V'lot t o substo.nc"'· , ut onJ. t') .t-'Z' cedur') , anJ i s 
tl c ~quivulent of " oy slml l a. proc od!n n, s~ ~a~ . s appl i c ­
a bl e to tte subject rrottc? . " 

In the cu~e of ~ro\nfi old v . Social 'acur!t Co· mir sion 
of J i ns our l ( 3pringf1 e l d tourt of Appea l s 1941) l b5 s . w. 
( 2d) "05 , t: . c urt '1.~> l ct t1nt undor statute ll f)T'Nl. l s frem 
judg~cnts tn s oc ial securitJ coses ~y be taken at any t'we 
i'il t hin nin~t da s fro.,.. t~.f'> dn to ot: t.h.e judgment in the cir­
crl.t court , s lnce the statuto r. pro,rision t.hnt ~ ...,peals ray 
be tal· en ttin t 1.0 qa__"'le tr.anner" os ~ rovid~~ i'o,.. ppeals fr .... rn 
the ta t e Co mission to tho cl~cult ccurt lncludes the time 
as v:el l · a oth r t ':J.ngs to he done ::y th9 Co• .....,tssion to 
ef c tuo. te appea ls f.... t ~ s order, to t!'lo cl r Cl'i t c~ lirt. 
' .e qtlOtf} from the opl n <'n o.f thr cour t es .follows , 1 . c . 
20? : 

" It ; us t be c c. 1cedod that all appeals 
must a prov:deu f or by statuto, or no 
a ol t, a llowable . rfhe t:rne end man~ ~r 
of such apppal is a l so ~overned entirol v 
b st.P t.-u. te . It i~ the opini.Jn of t-,... io 
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court that tho General Assembly has 
provided for the t~e of such appeal 
when it sald: ' Appeals may be had 
by either party f r om the circuit court 
upon the record in the same manner as 
provided herein f or appeals from the 
State Co~ssion to the Circuit Court. ' n 

The above quotation has no direct bearing on our ques­
tion excc~t t llat it does demonstrate t hat t he court recog­
nizes the meaning of the term "in the same man..'l'ler" as a 
reference term for the purpose of establishing procedure . 

In the ease of ~ildcr's S. 3 . and Co . v . Low, 112 Fed. 
161, 1. c. 164 , 50 c.c .A. 473, t he court held that t he phrase 
"in the smae mannern bas a well understood meaning in legis­
lation, and tP4t meaning is not one or restriction or l~ta­
tion, but of procedure . It ~eans "by s~lar pr oceedings , 
so far as such pr oceedings are applicable t o the subject 
matter." 

If vection 7802 is construed to mean that the term " in 
the same manner n :means what t he cases above cited seem t o 
indicate , namely, that the b oard shall allow the bills and 
salaries by the same procedure as that used by the city 
council , then, under Section 7800 , above quoted, which pro­
vides t llat the board " shall also exercise such other powers 
and perf'orm such ot her duties ... ~- ·" as may be prescrlbod by 
ordinance," the city council may authorize t he payment of 
bills and salari es by passing proper ordinance . .1t seems 
to be contemplated that such authority will be given the 
board ef public works by the language of Section 7821, above 
quoted, which provi des that a depository shall be selected 
for the fUnds of the waterworks s ystem and then provides 
that the warrants shall be signed by the president of t he 
board and countersigned by the mayor . 

In the case of State ex rol. and t o the use of Geor ge 
B. Peck Co. v. Br own, 340 Mo . 1189 , 105 s . I . (2d) 909 , t he 
court held that statutes, though seemingly in confl i ct, 
should be harmonized and force and eff'ect given to each, 
since t he legislature, in t he enactment of subsequent stat­
utes, will not be presumed to have intended to repeal earlier 
statutes, unless 1t has done so in express terms . Therefore, 
1n enacting Section 7821 in 1905, providing for t he issuance 
and signing of warrants, t he l egislature must have had before 
it Sec t ion 7802, w~eh was then a law providing f or the pay-
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::::1ent of bills and salaries. ....ut uhore statutes are con ­
flict inG tho court held 1n Col lins v . ':i'wellman, 344 .. :o . 330 , 
126 J . • (2d) 231, that t~1.e lat er statute, all el.:>o being 
equal, \'Till tal::e precedence over an earlier statu t e . In t he 
t he case of 3 tate v . l'ianeiaracina , 344 ' o . 99 , 125 S . ~-. . ( 2d) 
58 , the court held t hat sta~~tes relating t o t h e same ~enoral 
sub ject ~tter shou ld be read torcther and ;arconlzed, i f 
possible , wi t '1 a view t o giv ing effect t o cons istent legisla ­
t ive pol i c y . 

The question has been raised as t o vrhether or not all 
of the facts above referred t o apply to cities of the f ourth 
class . .;.e b elieve t hat t his question was raised and definite­
ly settled in tho case of Dobyns v . Brulic of Ava (Spr ingfie ld 
Court of A ... 1peals 1936) , 99 s . 1 • • {2d) 495 . In deciding t his 
case t ho court in effect hel d. t10.t all of vhapter 38 is con­
strued toget:!:1er . Ava Tlo..s a c ity of t ho fourth class and had 
failed to comply l'Tit:l t he teiT.lS of uhat i s nou o.)ectlon 78~1 , 
pr ovidinG for t he establ i s hment of a depository . Ve quote 
from t h e opinion of t~e court ut 1 . c . 407 as follows: 

" T~1ore is pract .:.cally no dispute as t o 
t ho facts in this caso ; t!1e only con­
tention being as t o whether section 
'/676 , J.{ . S . ~~o . 192J (_o . -->t • .t\.I'..n, Sec . 
7673 , p . 6046) , is applicable and con­
trolling in this c ns o . 

":J.e\~ are of t h e opinion that section 7676, 
R. ·s . _o . 1929 , does a ppl y and is control­
ling in this case, and applies to all 
cities owning and operating waterworks, 
under t he provi s ions of arti c l e 31, chap­
ter 38 , R. s . :lo . 1929 (section 7641 et 
seq . ( !~o . ~t . Ann, Sec . 7641 et seq., p . 
6030 et seq. )) . ~ection 7641, fl . s . ~o . 
1:329 {'.o . S t . Ann . Sec . 7641 , ) . 6030), 
which i s t h o statu te onpowering cities 
t o operate and own uaterwor ks pl ants , 
states that ' the c i t y council of any c i t y , 
t own o r villa ge in this state shall h ave 
power to erect, maintain and operate water-. 
wor ks , or to acquire waterworks by purchase 
and t o opera to and naintain tho samo , and 
to s up jly the inhabitants t heroo£ v1th 
uat er .' ~e r ight of a c ity to own water­
uor~s plants i s governed by article 31, 
chap tor 38, R. s . !.lo . 1929 . 'l'llis g ives 



i~on . A. P . Pulliam -10- April 30 , 1943 

any city, t own, or village the right 
to operate a waterworks ayste~, and 
t herefore uould apply t o t he city o£ 
Ava. 

11 3ection 7676 is a part of chapter 38, 
nrticlo 31, a~d pr ovides that the funds 
shall be deposi ted in n deposit ory 
solocted as pr ovided by article 4 of 
chapter 38 (section 6719 at seq. ( ::o . 
St . ~~. Sec , 6710 et seq., p . 5587 et 
seq.) ) . -=llrllo it is true t hat article 
4 of chapter 38 applies only t o cities 
of t he third class, and is not mandatory 
in its ten:tS , however, article 4, c hap­
tor 38, R. s . llo . 1929, is merely refer­
red t o in section 7676 to pr ovide t he 
method by which tho deposit ory DUst be 
chosen . Section 7676 malces it mandat ory 
that a deposit ory s l1all be selected . I t 
states ' t :1ero shall bo selected a deposi­
t ory for t ho funds ~ t he waterwor~s 
system i n the manner as provi ded b y arti­
cle 4 of chapter 38, R. ~ . 1929 .' Un­
doubtedly section 7676 oakes the s elect ion 
of a depository mandatory on a l l cities , 
t o\7ns, and villages o inB and operating 
11ateruor .:s , under arti cl e 31, cha.:>tor 38 , 
and ~erely refers to arti cle 4,· chapter 
38 , to give tho nethod and pr ocedur e t o 
be fol.lowed, in selecting'· t he deposit ory . 

"We are therefor e of t ho opinion that~ 
t h e deposit ory not having been selected, 
1n accordance with the statute, section 
7676 , uhich is a mandat ory statute, t he 
bank boca~ a trustee ex maloricio , be­
cause t he dopos i t was unlawful, .~ ·'" .: .to" 

Under t his decision i t is necessary tho.t t he terms of Section 
7821 be co~plied wi t h . It is possible that this section 
could be complied w: t h by establishing the depos i t or y and 
when funds ha.vo accumulated that a warr ant be dra\Tll on the 
depositor J , sir;nod by t ho presiden t of the board and counter­
siened by the mayor, and payable t o the city, t heroby t rans­
ferring t ho funds fro1:1 the Board of Public \lor ks depository 
to t he city, and then allow the c 1 ty to pay the bills. This 
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procedure pr obabl s houl c be f o l l owed in t ho e vent th~t an 
or dinance pr ov t din g f or the peyment of bi lls by the Board 
of .Pub l ic ••Or k s has not been enac t e d . 

'lbc sec t i ons above qvote<l c:;,l ve br oad po'\':cr s of c ontrol , 
manacewcnt and opera t i on to the <oo.rd of Pub l i c •. orks when 
estab l i s h e d , a n d ~nkos i t candatory t ha t a d e pository be 
sol acted ~nd provid~s f o r bonds t o be g iven b t h e members 
of t he board , a n d that .:>ook n b e Jrep t ann sub.r::.1 t tod to tho 
c1 t y co unci 1 . I t is oven :>cq· 1 :"OC tho t tl..c T:o.r ran ts bo 
s igned b~ t.. o preai clent of thC' bor,..d nne cou ntcrait,ned by 
the mayor, and then providoa for :;u ch o._ror po• .. or s a s !!illY 

bo proscribed by or dinance . It ~oo~s ~hat ~oc tion ?802 ~oes 
not rt~ako it mandatol" t~· "'t 1~o bi lls be all otTe d a n"" p E! ic b 
e i ther the bcapd o f publ ic works or the c it:, coJnc i l , but i f 
tl" C' bot' "d of publ. c \'$orks , W"ldor proper ordlnancc , n tto.mpts 
to pa .... the bill s and sal al"ics , .~.t ia r;t.ndator., t!~at they 
fol l ow tho sru:i.o procedure a::: tl at fC'llowed b y •Jlo c ity in 
the a llowance a n d pn ~ont cf , : lln ~~ salnrieo . 

L\1CLUSICN 

I t t s, thor c:'or e , t.he opini on of this dopartmont tha t 
fun1s cvll~c~nd b~ the Joard o rubllc \or k s f rom tio opera­
ti on of publi c uti l i t ies of tho city must f irst be d eposi ted 
in a depository, ~octad a s provided in J ection ?021 , F . s . 
.f'o . 19 3 0 , a n , if proper oro ;nfUlC"' hns beon dul y pas s <-J by 
the cit:; counc i l , t 1o Bollrc c'f l"'u"-l 1 c .orl:$ rno.y then pay 
bi lla sub j c · to t.."lo provi sicn of !., .... Ol"dimnco . If no 
ordinance proddi ng for the pa,mont o ·bill ·. by i:ho E<:> ar d 
h"~s 'J -e ~ Oi1n~tod thnn tho fund~ mo.y bo tranoforrod b:, v1a.rrant 
f r om t~·o Boord of Pu b l i c .. or lro' ~opo .t::i tcr to the Cl ty 
Spe cial T .. l'"ht Fl Bnt F'und . An~ , ~ n .... h j s C'vcnt , the bills 
woul d be a l l o'";ed nnd pai d by •. c C:l. ty Counc i l . 

Respectfully sub~ltt d , 

~ A. :E'OLI'l'1·E 
Assistant At torney Gen eral 

, CY 1 c KI 'l r RT CI. 
Attorney- Genera l 

L ..t- : CP 


