CITIES, TOWNS AND VILLAGES: Authority of board of public
BOARD OF PUBLIC WORKS: works subject to board of
aldermen.
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April 30, 1943

.1'"111'

Honorable A, F, Pulliam '
City Clerk
Sullivan, lissouri

Dear Sir:

e acimowledge recelipt of your letter of April 13
last, requesting an opinion, which letter is as follows:

"The City of Sullivan established a
Board of Public Works to look after
the new established municipal light
plant, in so doing do they have the ,
power under the State law to collect
the revenue and deposit same draw
warrants or checks in payment of bills
and salaries without going through the
regular chamnels as other City bllls
and salaries are paid.

"In other words can they legally pay

such bllls and salaries without them

being allowed by the clty council,

signed by the mayor and attested and

glgned by the city clerk and also

falling to go through the city treas-
. urer's hands.

"They have been proceeding as above
and the question has come to the atten-
tion of the city council as to whether
or not they had that power.

"Will appreciate very much if you can
advise us on same."

In order to answer your gquestion 1t will be necessary
to discuss, first, the authorlty of municipalities, and,

\A



second, the authority granted by statute to boards of public
works and such additional powers as may be given boards of
public works by ordinances duly passed by the clties creating
such boards.

The first proposition is clearly answered in the case
of State v. llcWilliams (Supreme Court en banc 1934), 74 S. W.
(2d) 363, 1. c. 364, as follows:

"1It 1s a general and undisputed proposi-
tion of law that a municipal corporation
possesses and can exercise the following
powers and no others: (1) those granted
in express words; (2) those necessarily

or fairly implled in or incident to the
powers expressly granted; (3) those essen-
tial to the declared objects and purposes
of the corporation--not simply convenient,
but indispensable. Any i1air, reasonable
doubt concerning the existence of power 1s
resolved by the courts agailnst the corpora-
tion and the power is denied.' « & & & = ¥

Cities of the fourth class have the power to operate
utilities through a bocard of public works. This question was
discussed in State v. licWilliams, supra, at page 365 as fol-
lows:

"% % & Sections 7641, 7651, and 7661 of

this article (lMo. St. Ann. Secs. 7641,

7651, 7661, pp. 6030, 6034, 6037) all con-
fer on cities of the fourth class the

power to erect, maintalin, and operate
waterworks, elther by particdarly desig-
nating such cities or by general inclusion.
Consequently, there can be no doubt that

the power has been conferred both by Consti-
tution and statute on cities of the fourth
‘class to erect, maintalin, and operate water-
works. The cruclal question in this case
1s: l!las the Leglslature prescrlbed the
manner and method of the exercise of this
power and does the record in this case show
that relator has met those requirements?
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"The only leglslative source of power
clted by relator 1is section 7641, which
merely confers the naked power on clties
of the fourth class to erect or purchase
and maintaln and operate waterworiks and

to supply thelr inhabitants with water.
Section 7651 also confers the same power,
and further authorizes such cltles to
establish a 'board of public works.' The
power to erect or purchase waterworks 1is
also conferred by section 7661, as fol-
lows: 'The clty councll of any city of
the first, second, third or fourth class
in this state, or any city operating under
a8 speclal charter, having three thousand
Inhabitants or more and less than one hun-
dred and fifty thousand inhabitants shall
have the power to erect, maintaln and op-
erate waterworks or toc acquire waterworks
by purchase as hereinafter provided, and
to operate and maintain the same and supply
the Inhabltants thereof with water and to
charge therefor reasonable rates as herein-
after provided.'"

All reference to section numbers in the above qQquotation 1is
to Rovised Statutes of lilssouri for the year 1929.

Article 31, Chapter 38, R. S, llo., 1939, entitled "WATER-
WORIS, LIGHT AlD POWER PLANTS" and conslsting of Section 7786
to Section 7823, Inclusive, deals with the acquisition and
operation of public utilities.

Section 7786, R. S. Mo, 1939, providés for the ownership
of public utilities and for the establishment of boards of
public works, and 1s as follows:

"Any cilty of the third or fourth cless,
and any town or village, and any ciiy now
orgenized or which may hereafter be organ-
lzed and having a special charter, and
which now hes or may hereafter have less
than thirty thousand inhabitants, shall
have power to erect or to acquire, by pur-
chase or otherwise, maintain and operate,
waterworks, gas worlks, electric light and
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power plant, steam heating plant, or

any other device or plant for furnish-

ing 1lipht, power or heat, telephone

plant or exchange, street railway or

any other publlic transportation, condult
system, public auditorium or conventlon
hall, which are hereby declared public
utilities, and such cities, towns or vil-
lages are heredby authorized and empowered

to provide for the erection or extension

of the same by the issue of bonds therefor,
and any city, town or village which may

own, maintaln or operate, and which may
hereafter acquire, by purchase or other-
wilse, and operate, or which may engage Iin
the construction of any of the plants,
systems or works mentloned in this section,
1s hereby authorized and empowered to estab-
lish, by ordinance, within such city, town
or village, an executlive department to be
known as the 'board of public works,' to
consist of four persons, electors of saild
city, town or village, who have resided
thereln for a period of two years next be-
fore thelr appointment, who shall be ap-
pointed by the mayor of such city, town

or village, and confirmed by the common
council in such manner as other appointive
officers of such clty, town or village are
appointed and confirmed. The members of
such board shall hold office for a term

of four years each, or until their succes-
sors are appointed and qualified. Provided,
that the members of said board shal

office for a term of four years each, except
the first incumbents, as members of said
board of public works, who shall be appointed
and hold office for the term of one, two,
three and four years respectively."

Section 7798, R. S. lo. 1939, provides further powers
for such board:

"Whenever any such clty mentioned in section
7796 shall have by ordinance established a
board of public works, as herein provided,



vided for in Section 7800,

Section 7803, R. S,
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such board so established in such

city, town or village shall, during

t e existence of sald board, have the
power, and 1t shall be its duty, to

take charge of and exerclse control

over any waterworks, gas works, elec-

tric light and power plant, steam heat-
ing plent or any other device or plant

for furnishing light, power or heat,
telephone plant or exchange, street rall-
way or any other public transportation,
condult system or any other public utility
whatever which may be owned by such city,
town or village at the time such board is
so established, or which may be thereafter
established or acquired by such city, town
or village, by purchase or otherwise, and
all appurtenances thereto belonglng, and
shall enforce the performance of all con-
tracts and work, and have charge and cus-
tody of all books, property and assets be-
longing or appertaining to such plant or
plants.”

"Sald board shall also exercise such other
powers and perform such other dutles in
the superintendence of public woris, im-
provements and repalrs constructed by auth-
ority of the common council or owned by
the clty as may be prescribed by ordlnance.
Said board shall make all necessary regula-
tions for the government of the department
not inconsistent with the general laws of
this state, the charter of such city or
the ordinances thereof."

"It shall be the duty of sald board to
keep books of account, showing with en-
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Further powers for and duties of such board are pro-
R, S, Ho. 1939, as follows:

Ko. I939, makes 1t the duty of the
board to keep books of account and is as follows:
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tire accuracy contemporanecus current
entries of the receipts and expendi-
tures of the board in such menner as

to enable the same to be understood

and investigated, and also to preserve
on file in its office duplicata vouch-
ers for all its expenditures, which
books and duplicates shall at all times
be open to the examination of the fi-
nance committee of the city counecil, or
any other cormittee appointed by the
common council, and such board shall
make such reports of its business and
transactions to the mayor and city coun-
c¢ll of such clty, town or village as nay
be provided by ordinance.”

Section 7821, R. S. lo. 1939, provides for the selec-
tion of a depository for funds of water works systems and
is as follows:

"There shall be selected a depository
for the funds of the waterworks system
in the manner as provided by article 5
of chapter 38, R. S. 1939, and all
moneys received from water consumers
shall be deposited dally by the manager
of the sald waterworks system, and all
to be drawn out of such depository on
warrants drawn upon sald depository and
signed by the president of the board of
waterworks comuissioners with the seal
of the board attached, countersigned by
the mayor."

Section 7818, R. 3. llo. 1939 provides as follows:

"All the provisions of sections 7786 to
7828, Inclusive, which concern the pur-
chase of waterworks shall apply, so far
as the same are applicable, to the erec-
tion or purchase of electric light plants,
gas planta, lce plants or other lighting
plants.”
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The 1ssue raised by your letbter is centered upon
the provisions of Seetion 7802, R. 3. ¥o, 1839, which
is as follows:

"All bills of such board and sall
seslarics of 1ts employees shall be
alloved and peid in the zame manner
that bille and salaries of other
officers and employees of such cilty
are allowed end paid," ;

3ection 7802 originally a_.peared 1In an act passed in 1203,
and Sectlon 7821 originally appesred in an act pessed in
1905. Apparently neither of these secticiis has boer smended
or re-enacted, The gquestion 1s whether cr not Section 7802
by the term "in the same manner" means that the common coune
¢ll or city counell musat epprove and pay bills, or whether
the bills must be epproved and psid by the Poard of fublie
Works in the same menner &s bills end sslariees are approved
and peid b -the e¢lt; council. In statu ovry construction the
phrese "in the same marner" was held in the case of Common-
wealth v, illdebrand, 1392 Fa. Super. 304, 11 A 24 6£8, to be
applicable, not te substance, "ut only to procedure, and is
the squivelent of "by simllar proeceedings, so far as applice
able to the subject matter,”

In the cese of brownfleld ve. Social Security Commission
of Iissouri (Springfield Court of Appeals 1941) 155 S. W,
(24) 205, the court held that under statute appeals frem
judgments 1n social securlty cases may be taken at any time
within ninet days from the date of the Judgment in the cir-
cult court, since the statutory provision that appeals may
be taken "in the same manner" as provided for appeals from
the State Commission to the clrcuit court includes the time
88 well as other things to he done by the Commission to
effectuate appeals from 1ts orders to the eircult ccurt,
%e quote from the oplnion of the court as follows, 1. c.
2073

"It rust be conceded that all appeals
must '@ provided for by statute, or no
appeal iz allowable. The time and manner
of such appeal 1s also governed entirely
by statute. It is the oplnion of this



court that the General Assembly has
provided for the time of such appeal
when 1t said: 'Appeals may be had

by either party from the circult court
upon the record in the same manner as
provided herein for appeals from the
State Commission to the Cirecuit Court.'"

The above quotation has no direct bearing on our ques-
tion except that it does demonstrate that the court recog-
nizes the meaning of the term "in the same manner" as a
reference term for the purpose of establishing procedure.

In the case of Wilder's S. 5. and Co. v. Low, 112 Fed.
161, 1. c. 164, 50 C.C.A. 473, the court held that the phrase
"in the same manner" has a well understood meaning in legis-
latlion, and that meaning is not one of restriction or limita-
tion, but of procedure. It means "by similar proceedings,
so far ga such proceedings are applicable to the subject
matter.

If Section 7802 is construed to mean that the term "in
the same marmer" means what the cases above clted seem to
indlcate, namely, that the board shall allow the bills and
salaries by the same procedure as that used by the city
council, then, under Section 7800, above quoted, which pro-
vides that the board "shall also exercise such other powers
and perform such other duties # * 4 as may be prescrlbed by
ordinance," the clity council may authorize the payment of
bills and salaries by passing proper ordinance. It seems
to be contemplated that such authority will be given the
board of public works by the language of Section 7821, above
quoted, which provides that a depository shall be selected
for the funds of the waterworks system and then provides
that the warrants shall be signed by the president of the
board and countersigned by the mayor.

In the case of State ex rel. and to the use of George
B. Peck Co. v. Brown, 340 Ho. 1189, 105 8, W. (2d4) 909, the
court held that statutes, though seemingly in conflict,
should be harmonized and force and effect given to each, .
since the legislature, in the enactment of subsequent stat-
utes, will not be presumed to have intended to repeal earlier
statutes, unless it has done so 1in express terms. Therefore,
in enacting Section 7821 in 1905, providing for the issuance
and signing of warrants, the leglslature must have had before
it Section 7802, which was then a law providing for the pay-
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ment of bills and salaries. usut where statutes are con-
flicting the court held in Collins v. Twellman, 344 lio. 330,
126 5. . (2d) 231, that the later statute, all else being
equal, will take precedence over an earlier statute. In the
the case of State v. lManglaraclna, 344 o, 99, 125 5. W. (24)
58, the court held that statutes relating to the same general
subject matter should be read together and harmonized, if
possible, with a view to giving effect to consistent legisla-
tive poliecy.

The question has been raised as to whether or not all
of the facts above referred to apply to citles of the fourth
class, Ue believe that this questlion was raised and definite-
ly settled in the case of Dobyns v. Bank of Ava (Springfleld
Court of Appeals 1936), 99 S. W. (2d4) 495. 1In declding this
case the court In effect held that all of Chapter 38 is con-
strued together. Ava was a city of the fourth class and had
falled to comply with the terms of what ls now Section 7821,
providing for the establishment of a deposltory. We quote
from the opinion of the court at l. c. 497 as follows:

"There 1s practically no dispute as to
the facts in this case; the only con-
tentlon being as to whether sectlon
(676, L{. S. 10. 1929 (.--O- Dto Jmn, L}ecc
7676, p. 6046), 1s applicabla and con-
trolling in thls case.

"W&g:are of the opinion that section 7676,

R. S. lic. 1929, does apply and is control-
ling in this case, and applies to all
cities owning and operating waterworks,
under the provisiona of article 31, chap-
ter 38, R. S. Mo, 1929 (section 7641 et
seq. (Mo. St. Ann, Sec. 7641 et seq., Dp.
6030 et seq.)). Section 7641, R. S. lo.
1929 (lio. St. Am. Sec. 7641, p. 6030),
which 1s the statute empowering cities

to operate and own waterworks plants,
states that '"the ecity counecil of any city,
town or village in this state shall have
power to erect, maintaln and operate water-
works, or to acquire waterworiks by purchase
and to operate and maintain the same, and
to supply the inhsbltants thereof with
water.' The right of a city to own water-
woriks plants 1s governed by article 31,
chapter 38, R. S, lio. 1929, This gives
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any city, town, or village the right
to operate a waterworks system, and
therefore would apply to the clty of
Ava.

"Seetlon 7676 1s a part of chapter 38,
article 31, and provides that the funds
shall be deposited in a depository
selected as provided by article 4 of
chapter 38 (sectlon 6710 et seq. (lo.

St, Ann. See, 6719 et seq., p. 5587 et
seq.)). Whille 1t 1s true that article

4 of chapter 38 applies only to citles

of the third class, and is not mandatory
in its terms, however, article 4, c hap-
ter 38, R. 3, lo., 1929, is merely refer-
red to in sectlon 7676 to provide the
method by which the depository must be
chosen. Sectlon 7676 makes 1t mandatory
that a depository shall be selected. It
states 'there shall be selected a deposi-
tory for the funds of the waterworks
system In the manner as provided by arti-
cle 4 of chapter 38, R. 5. 1929.' Un-
doubtedly section 7676 makes the selectlion
of a depository mandatory on all cltles,
towns, snd villages owning and operating
waterworks, under article 31, chapter 38,
and merely refers to article 4, chapter
38, to give the method and procedure to
be followed, In selecting the depository.

"We are therefore of the oplnion that,

the depository not having been selected,
in accordance with the statute, section
7676, which 1s a mandatory statute, the
bank became a trustee ex maleficlo, be-
cause the deposit was unlawful, # * & "

Under this declsion 1t is necessary that the terms of Section
7821 be complied with, It is possible that thilis section
could be complied with by establishing the depository and
when funds have accumulated that a warrant be drawn on the
depository, signed by the president of the board and counter-

signed by the mayor, and payeble to the elty, thereby trans-
ferring the funds from the Board of Publlc Works depository
to the city, and then allow the clty to pay the blills. This
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procedure probably should be followed in the event that an
ordinance providing for the payment of bills by the Board
of FPublic liorks has not been enacted,

The sections above guoted glve broad powers of control,
management and operation to the Soard of Publie Works when
established, and makes it mandatory that a depository be
selected and provides for bonds to be given b? the members
of the board, and that books be kept and submitted to the
city council, It is even required that the warrants be
signed by the president of the board and countersigned by
the mayor, and then provides fo® such other powers as may
be prescribed by ordinance, It seems that Section 7802 does
not make 1t mandator  that the bllls be allowed and pald b
either the board of public works or the city council, but if
the boerd of publiec works, under proper ordinance, attempts
to pay the bills and salaries, it is mendatory thet they
follow the same procedure &3 that followed by the city in
the allowance and payment of »11lls and saleries,

COCLUSICON

It is, therefcre, the opinion of this department that
funds ccllected by the Board of rublic Viorks from the opera=
tion of public utilities of the city must first be deposited
in a depository, slected as provided in Section 7821, R. S.
Vo, 1939, and, if proper ordinance has been duly passed by
the city councll, the Poard of fuhblic Works may then pay
bills subject to the provision c¢f sald ordimence. If no
ordinance providing for the pa ment of bills by the Board
has been enacted then the funds may be transferred by warrant
from the Board of Public Works' depositor: to the City
Special Light Flant Fund. And, in this event, the bills
would be ellowed and paid by the City Council,

Respectfully subritted,

AUPROVED: LEC 4. POLITTE
Assistent Attorney General

ROY MeKITTRI
Attorney-General
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