SHERIFES: Commission for sale of more than one farm in s
single partition suit.
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July 23, 1943

Mr. . C. Park&:r‘, ) 7/’?:/) é 7
Sheriff ‘

Mariea County ]

FILED

Vienna, lilssouri
Dear Sir:

We are in receipt of your recent reguest for an opine-
ion which reads as follows:

"Would like some -information in regard to
feea of a sheriff 1n sales of real estate
in pertition., I have a partition sale on
docket at the Soptewber Term of our Clre
cult Court in wiilch there arc five separ-
ate and distincet farms to be sold, located
in various parts of the ccunty. Will I be
allowed my commission of 2J on the first
$1000, 1% up to L5000 and 2% over that sum
on each separate tract's sale price? Or
will T only be alloved such cormisaion on
the gross sale of sll five tracts? Of
coursc these flve farms are In the same
sult but on the othrr hand I will have to
avction them off sepsrately and I'ile addl-
tion reports oi s-le."

The writer 1s unable to find a case exactly in point
with thls incuiry. However, we are of the opinion that s care-
ful exsmination of the wording of the statutes relative to your
Inguiry will reveal the correct answer,

It is well scttled tlmt no officer is entitled to fees
of any kind unless provided by ststute, and belny soleoly a sta-
tutory right, statutes sllowing same must be strictly construed,
Sce State ex rel, v. Brown, 146 Mo. 1. c., 406,
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Section 1745, H. S. ¥lssouri, 1939, provides the order
of' sale in a partition sult and reads:

"The order of sale to be wmade in pursuance
of the provislons of tixls article shall not
specify the day of salej and the elerk shall,
~without delay, deliver a duly certifled copy
thereof to the sheriff, who shall 1n dne time
oroceed to advertise and sell; and the sale
shall take plece during some doy of the term
of the court, and be .overned by the same
regulations prescribed by law for sales of
real estate under execution, notice thereof
beins given in the same menner by the sher=-
iff as provided by law for such sales: Pro-
vided, ikat where a tract or parcel of land
is cut or divided by county lines, the sale
of, the whole thercof siall be made by the
skerlff osr commissloner in that county wherece-
iIn the greater part of such land is situated;
but in zsuch cases he shsll give notice of such
sale in the other county by posting up at
least five printed handbills in as wany pube-
lic places in such county.”

Furthermore, Sectlion 1747, X, S. HMissouri, 1939, demands
that farms to be sold in the same wartition suitl shall be sold
gseparately and reads:

"If the promises consist of dlstinet builde-
ings, farms, tracts or lots of land, they
shall be sold sepsratelyy or when any tract
of land or lot can ue divided for the pur=-
pose of ssle, with advantage to the oarties
interested, 1%t mey be so divided znd sold 1n
parcels,"

The above provisions, in a way, lead one to belleve that
by requiring a separate sale of the farms, the commission sllowed
ths sheriff for selllng sawme should be computed on each separate
and indivlidusl sale. However, we do not consider this to be
true. A well established rule of statutory cconstruction is that
in construlng an act all provisions of the act should be con-
strued together and not merely plck out some remote provision
and construe it alone. As stated in Elsas v, ifontgowery Ele-
vator Coe, SU 3, We (2d), 1. co. 133:
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"Purthersors, all parts of an act should
be made effectlive if possible ao as to
give it the wide ezplicability intended.,

3 % 38 3¢ 3 W* * T

It is also the rule that statutes relsting to the same
subject wmust be read and construed together, and, if possible,
harnmonized, State ex rel. Central Surety Ins., Corp. ve. State
Tax Comi:lssion, 153 3. W. (2d) 43, 348 lo., 17; State v.Srock-
ington, 162 8. ¥, (24) 860,

Section 1769, L. S. HMlssouri, 1939, wwavides whiat com=
pensation shall te u8id to the ghoriff in making a sale in a
partition suit and reads as {ollows: ’

"As a compensation. for his services in mak=-
ing a ssle of real estate under the provi=-
sions cf tiis artiele, by order of court
for the vurpose of partition, the sheriffl
shall recelve a commission on tihe¢ amount of
sales not exceeding two per centun: on the
firs t one thicusand dollers, and one per
centwn cn all sums over that amount and un-
der {ive thoussnd dollars, and one one-half
of one per centum on all sums over that
amount,"

The sbove statute specifically allows the sherlff, for
wakdn: a szle of real estate under order of the court, for the
_pur.ose gf vartition, a commission on the amount of sales, not

exceeding two por cent on the first thousand collars and one
per cent on all sums over that amount and under five thousand
‘dollzrs, and one-h21f of one per cent on all asmounts over five
tliousand dollars. If it Tad been the Intentlion of the leogisla-
ture to allow this commission on each separate farm and not upon
the sz regate, it would limve been an easy nmatter to have so
worded the statute 2s to clearly convey such 1ntc Lioh.

A primary rule of construction of statutes Is to ascere
tain snd give effect to the law-makera! intent, and tiis shonld
be done from words used, 1I possible, conslderin- the language
honestly end faithfully. See Artophone Corgporation v. Coale,

133 Se We (2d), 1. c. 345, In vieu of Section 1769, supra,
providin: a certaln stinulated¢ commission on the amount of szles,
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a8 that word 1s used in the plural, 1t was evidentally the in-
tent of the legislature to compute the ccmmission on the total
sales of all farms included in the one partition suit, and not
computed upon the sale of each Indlividusl farm.

CONCLUSION

Therefore, it is the opinion of this department that the
sheriff in selling several farms in a single partition sult, the
sale of the farms must be made separately, however, the sheriff's
commission for selling the farms is based upon the total sale of
all farms included in the one partltion suit.

Respectfully submitted,

AUBREY R. HAMMETT, JH.
Assistant Attorney General

APPROVED:

ROY MCKITTRICK “
ABbtorney General

ARH: jn



