
TAXATION : Penalties and interest on taxes 
may not be charged in cases where 

PENALTIES AND INTEREST : the taxpayer was unable to pay the 
taxes before they became delinquent 
on account of the death of the col­
lect or . Check is not legal tender 
for payment of taxes . 

January 7, 1943 

.:iss ~Inzol .t>a1:'1er 
County Collector 
.l:'ettis C.Junty 
Sedalia, !:issouri 

(~/f4 

FILE 0 

0 
Dear Iiss Palmer : 

This is in reply t o yours of r ecent date whoroln yo•1 
submit the questions concerning: 

1. l~o author ity to char ge and impose 
in~erost and penalties on delinquent 
taxes which were not paid before delin­
quent date on account of the death of 
t he collector; 

2 . Tne authori t y of a person to receive 
taxos before he has qualified t o act as 
collector; and 

3 . The paynent of taxes by choc1~ • 

.r'r om your statement of facts it appears that t he 
Col lector of t hat County died during the month of Dece~ber, 
1942, and that no ?erson qualified to collect taxes in that 
County until aftor January, 1943 , at which time taxes be­
came delinquent . 

Section 11075 , t{ • ...,)• Eo . 1 J39 , which rel ates t .J a 
vac~~cy in the office of Jounty Col lector on account of t he 
death ~f s uch collector, 1s as follows: 
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" In co.sc of t he doath, res i gnation, 
removal or other disability of any 
county collector, durine the time t he 
tax books are in his hands , and before 
tho time s pecified in this chapter f or 
1"18.k1ng settlements, the county cler :{ 
shall demand and take char ge of the 
tax books . Said clerk shall appoint 
one conpetent person, the legal r epre­
sentatives of the collector nay choose 
a second , and t he s ur e t ies of the col­
loctor rnay choose a t hird , and the 
persons so appointed and chosen shall 
ex~~ine said tax boo~s , and it shall 
be t heir duty t o ascertain the amount 
remainin~ uncollected , and ma~e out a 
correct abstract of the same. If t he 
representatives or sureties of such 
collector shall fail or refuse to choose 
persons to mal<:e such examination, then 
t he person appointed by the county cler'' 
shall !)roeoed to make t he sane and re­
port the sa...,o to the county clerk : .,ro­
vided, tnat should there bo but a srAll 
portion of the taxes collected at the 
t~e of t he death of the collector, then 
t he anount actually collected shall be 
ascerto.ined and the srune bool:s used in 
com9loting t.>'l.e collections . " 

Section 11076 , rl . s . L!o . 1939 , which r elates t o the 
sa~e subject wAtter, provides as foll ows: 

u~.henevor any collector shall die after 
he has rece : ved the tax book for any 
year, his lepal represen tatives shall 
hand over at once to the county clerk 
t he tax boo!{, and shall also pay over to 
his successor in office, at once, out of 
t he estate, all moneys which have been 
collected by the deceased collector and 
t hen in his hands • " 
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Under Section 11076 , supra, the books of the county 
collector are, upon the death of such collector, at once 
turned over to the county cler·t . No duties ar e imposed 
upon, or authority granted t o , the county clerk to collect 
any taxes upon t hese books . 

Under Section 11075, supra , it is t he duty of the 
county clerk , together with other persons naned in that 
section, uhen he receives t hese books to ascertain t he 
amount r emaining un~ollected and to make an abstract t here­
of . 

Since no statutory provisions are made for any person 
to pay his taxes during the time from the date of the death 
of the collector until his successor is. appointed, or 
elected, and qualified, then it would be impossible for the 
taxpayer t o pay the taxes before they become delinquent if 
the delinquent date occurs during the ~r~or~ in which t here 
is no collector in office . ~ 

Under Section 11085, .l. s . 1~o . 1939, a pena.lty is im­
posed if the tax is not pa i d by January f~rst after t he 
taxes become due . 1~is section roads as follows: 

"If any taxpayer shall fail or neglect 
to pay such collector his taxes at t he 
time and plece required by such notices, 
t hen it shall be the duty of tho col­
lector after the first day of January 
t hen next ensuing , to collect and ac­
count for , as other taxes, an additional 
tax, as penalty, the amount provided for 
in section 11124. Collectors shall, on 
t he day of their annual settlement with 
the county court, file wit h said court 
a statement , under oath, of the amoun t 
so received, and from whom received , and 
settle with the court therefor: Provided, 
ho~over, that said interest shall not be 
chArgenble against pers ons who are absent 
from their homos , and eneaged in t he 
military service of thia state or of t he 
United States , or aeainst any taxpayer 
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who shall pay his taxes to the col­
lector at any t i.ue before t he first 
day of .:-anuary in ench year : .:.!.£:: 
•, .:.ded, t l1at t 'j,e :~r..J,isions of tnis 
sectior~ shall appl y to t 1 lG city of 
3t . :..ou:s , so fa:> c.s the sa: e relutes 
t o a·,d.:. tiQI~ of saiC:. .::. tor(;s t, whlch, 
i n sa..:d c i tJ , s: .. all be collected and 
nee )<.1' .ted for 0 y the collector as 
other t r.xes , for ,,lJ.icl. l•e zl .. o.ll recci vc 
no compensatio : . \Jhenever any collector 
of the revenue in t i1c state fails or 
r efuses t o col lect the _ena lty pr ovided 
f or i n t hi3 section on state and county 
taxes , it s nall bo t he duty of t he 
state audit rand cou: ty clerk t o cl~rse 
e ~ cl. .. collecturs \fl th tho ~ount of' 
inter es t duo t_ereon , as shown by t he 
rotur- .3 of t 1e c0u 1.ty clork , and S 'l C!l. 
collector shall b e liable to t he penal­
tics as pr ovided ~~r ln s ection 11099 ." 

I t will be 1oted t.wt under t.1is sectlon the collector i s 
l i able f'or t hese penalt.:es in cases whore he !'ails to 
collect sa~e . 

In the case of' State ox rel • .. estern Jnion Tel . Co . 
v . Lar ::v1ay, 341 •.. o. J"l6 , 981 , t:1e :;upl'e .. e Court of t h_s 
stato recognized t he rule t:1at "oqu.:t y follo\':s t :1o law' in 
tax ~attars . The court also said in that case , 1 . c . 979 : 

n ' The power to levy and collect taxes 
l s purely statutory , ~~d has been con­
fided to t he Legislature and not t he 
courts . ' (State ox rel . ~arish v . 
Younr; , 327 Mo . 909 , 1 . c . 915 , 3 8 S . \1 . 
(2d) 1021 . ) ' I t is we l l establi s hed 
t hat t e right of the tax1nc authority 
to l evy a part icular tax must be clearly 
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au t hor i zed by the statute, and that 
all such la~s are t o be co~strued , 

-=~~.r~.c~.ly e:ea..ii:J:.S~. ~J.lcfl .. t~""t~G ~1-ltP-~.r~.t~~ .. 

The rule of construction of s ta.t utes ~m.poslnc; penalties 
and i nterest i s that such statutes shall recei ve a strict 
construction and nothinG ta'cen oy in:tendn ent . 

~.:hlle :Section 11085, supra , doco in1pose a penalty in 
case taxes are no t pa id on January firs t , yet no provisions 
are made for· a penalty in a case where t ho t axpayer fails 
t o pa.y the taxes befor e delinquent date because t here is no 
one t o v;:·10:-:1 he can make paynent . ApplyinG t he r>~lo annou..."'lced 
in the ,.'iarkway case, supro. , 1 t 1.1ight be held t hat the taxing 
author i ties uoul d not be authorized t o tmpose a penalty ~here 
t ho s tato has no one to whom taxes could be paid t o avoid 
penal tieD . 

\le t hink t h e rule announ ced in 61 C. J . 1aee 1489 , sec. 
2134 , \'Joul d be appl i cable here . Sa i d rule reads ao fol l ows: 

"A penalty for nonpayment cannot be 
intpose~ until t he taxpayer has had an 
opportunit y t o pay i t and fails t o do 
so within the full t ime allmJed by law 
i.rl tthich to mak-e a vol'm.tary payment; 
:i- .: .~ ... • ~· ~~ ... ... •\ .• ,.. ... ,.: ..< •• .... • ..... II 

Cooley on ~axation, ~ourth Ldi tion , Vol . 3 , at pas e 
2538, announces a rule \'/hich uoul d bo a ppl i cable in this 
case , \1e thinl~ , and which reads as foll ows: 

n .;. . . : Interest or penalties cannot 
be impos ed uhere the taxpayer coul d not 
pay the taxes because the collector re­
fUsed t o accept payment unless payment 
was also made of taxes erroneously as­
sessed , or where, for ot her reasons , t he 
state coUld not accept the ill · :- .:· :--:::v 

(Underscor inG ours . ) 
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In this case we have a condition in uhich it i s impossible 
for the taxpayer to pay the taxes before delLnquency be­
cause the state did not have any agency that could accept 
the tax. 

On the question of the authority of the taxpayers to 
mail checks t o you, as the new~y appointed collector, before 
January first , to avoid penalties , will say t hat we do not 
find where that would relieve such t axpayers of penalti es if 
they are liable for penalties. You would not be the duly 
ap, ointed, qualified and acting collector and vould not be 
authorized to accept monies 1n payment of taxes . 

Section 11077, R. S . Mo . 1939 , provi des as follmvs: 

"The new collector shall execute re­
ceipts in triplicate , to be attegted 
by the clerk of the count y court, for 
the tax book so delivered, and showins 
the amount already collected upon the 
same; also , reeeipts in triplicate for 
the amount of taxes collected by the 
deceased ~ollector, from all sources, 
and paid over to h~ by the administra­
tor or executor; one of oach of \~ich 
rece ipts shall be certified by the cler~ 
to the state auditor, t~ho shall t hereupon 
charge t he new collector vri th the balance 
of' the state taxes duo on the tax book, 
and the amount paid over to him by the 
executor or administrator of the deceased; 
another shall be filed 1n the office of 
the clerk of tho county court , upon which 
t o charge the new collector with the 
county revenue ; and the third shall be 
given to the executor or administrator 
of the deceased collector . " 

n addition to this , you are required to execute a bond in 
compliance with t he statute before you can qualify as col­
lector and be authorized under the statute t o. perform the 
duties of the office . 
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On t he question o£ what shall be received in payment 
o£ taxes Tie re£er you to Section 11082, H. s . .... o . 1939 , 
which is as £ollows: · 

"Except as hereinafter pr ovided, 
all state, county, t ownship, c ity , 
town, village , school dist r ict , levee 
district and drainage district taxes 
shall be paid i n cold or silver coin 
or legal t ender notes of the United 
States , or in national bank notes . 
~arrants dr~7n by the state auditor 
s hall be received 1n paymen t of state 
taxes . Jury certi£icates of the county 
shall be received in payment of county 
taxes . Past due bonds or coupons of 
any count y , c ity, t ormship, drai nage 
di stri ct , levee distri ct or school dis­
tri c t shall be r eceived in payment of 
any tax levied for t h e payoant o£ bonds 
or coupon s of t ho s ame i ssue , but not 
in payment o£ any tax levi ed for any 
other pur pose. Any warrant, i ssued by 
any coun ty or c i t y , when presen ted by 
t he legal holder t hereof , shall be re­
ceived in payment of any tax, licen se , 
assess~ent, f ino, penalty or f or£eiture 
existine against said bolder and accru­
ing t o t he c ounty or city issuing t he 
warr ant; but no such \Tarrant shall be 
recei ved in payment of any tax unless 
i t was i ssued during the year for which 
the tax was levi ed , or t here is an ex­
cess of revenue for the year in which 
t ho warrant was issu ed over and above 
the expenses of the county or city for 
t hat year. 

COUCLUSION 

From t he foregoing , it i s the opinion of t his depar t men t 
that: 
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1 . Penalties and i nterest may not bo imposed and 
inflicted f or non- nayment of taxes on January first, uhere 
t he collector has died on or befor e ~eca,ber 31st, and no 
successor has beon appointed and qualified . 

Pe .. l.a.lt .:.es and interest may not be i"11posod until t he 
succossor i s duly appoL~tod and qualified and t hen only at 
the next penalty date after such appolnt~ent and qualifica­
tion . 

2 . A person , b efor e being qualified to act as collector, 
is not authorized to accept checks for taxes and the tender 
of paymen t of taxes by chock , or ot herr1ise, would not relieve 
the taxpayer of the penalty, if any . 

3 . Chec!'=s tendered in payment of taxes do not constitute 
tender under the statutes. 

APPROVED : 

ltoY 1tctJ'l'11'tnC.l\. 
At t orney- General 

TiiB: CP 

3espectfully submitted, 

TYHE VI . BURT..>ll 
Assistant Attorney- General 


