TAXATION: Penalties and interest on taxes
may not be charged in cases where

PENALTIES AND INTEREST: the taxpayer was uneble to pay the
taxes before they became delinquent
on account of the death of the col=-
lector. Check is not legal tender
for payment of taxes.
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January 7, 1943

lilss Hazel Palmer F l L E D

County Collector

Pettis County
Sedalia, lissourl

Dear lilss Palmer:

This 1s In reply to yours of recent date wherein you
submlit the questlons concerning:

1. The authorlity to charge and impose
interest and penaltlies on delinquent
taxes which were not paid before delin-
quent date on account of the death of
the collector;

2. The suthority of a person to receive
taxes before he has gqualified to act as
collector; and

3. The payment of taxes by check.

From your statement of facts it appears that the
Collector of that County dled during the month of December,
1942, and that no person qualified to collect taxes in that
County until after January, 1943, at which time taxes be-
came delinquent.

Section 11075, R. 9. lio. 1939, which relates to a
vacancy in the office of County Collector on account of the
death of such collector, 1s as follows:
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"In case of the death, resignation,
removal or other disability of any
county collector, during the time the
tax books are in hils hands, and before
the time specified in this chapter for
making settlements, the county clerk
shall demand and take charge of the

tax books. Said clerk shall appoint

one competent person, the legal repre-
sentatives of the collector may choose

a second, and the suretles of the col-
lector may choose a third, and the
perscns so appointed and chosen shall
examine seid tax books, and it shall

be thelr duty to ascertaln the amount
remaining uncollected, and make out a
correct ebstract of the same. If the
reopresentatives or sureties of such
collector shall fall or refuse to choose
persons to make such examination, then
the person appointed by the county cler!:
shall »nroceed to make the same and re-
port the same to the county cleri:: Pro-
vided, that should there be but a sr
portion of the taxes collected at the
time of the death of the collector, then
the amount actually collected shall be
ascertalined and the same boolts used in
completing the collections.”

Section 11076, R. 5. llo, 1939, which relates to the
same subject matter, provides as follows:

"Whenever any collector shall die after
he has received the tax book for any
year, his legal representatives shall
hand over at once to the county clerk
the tax book, and shall also pay over to
his successor In office, at once, out of
the estate, all moneys which have been
collected by the deceased collector and
then in his hands.”
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Under Section 11076, supra, the books of the county
collector are, upon the death of such collector, at once
turned over to the county clerk. lNo duties are Imposed
upon, or authority granted to, the county clerk to collect
any taxes upon these books.

Under Section 11075, supra, 1t is the duty of the
county clerk, together with other persons named in that
section, when he recelves these books to ascertain the
amount remaining uncollected and to make an abstract there-
of.

Since no statutory provisions are made for any person
to pay his taxes during the time from the date of the death
of the collector until his successor is. appointed, or
elected, and qualified, then 1t would be impossible for the
taxpayer to pay the taxes before they become delinquent if
the delinquent date occurs during the Intcrim in which there
1s no collector in office.

Under Section 11085, K. S, Ho. 1939, a penalty is im-
posed if the tax 1s not pald by January first after the
taxes become due. This section reads as follows:

"If any taxpayer shall fail or neglect

to pay such collector hilis taxes at the
time and plece required by such notices,
then it shall be the duty of the col-
lector after the first day of January
then next ensuing, to collect and ac-
count for, as other taxes, an additional
tex, as penalty, the amount provided for
in section 11124, Collectors shall, on
the day of thelr amnual settlement with
the county court, file with said court

e statement, under oath, of the amount

so received, and from whom recelved, and
settle with the court therefor: FProvided,
however, that said interest shall not be
chargeable against persons who are absent
from their homes, and engaged in the
military service of thils state or of the .
United States, or against any taxpayer
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who shall pay hils taxes to the col-
lector at any time before the first

day of January in each year: [ro-
vided, that the provisions of this
section shall apply to the city of

3t. Louls, so far as the sane relates
tc addition of sald interest, which,

in sald city, slhall be collected and
accounted for by the collector as

other texes, for which he shall receilve
no compensation. Whenever any collector
of the revenue in the state fails or
refuses to collect the penally provided
for In this sectlion on state and county
texes, 1t shall be the duty of the
state auditor and county clerk to charge
such collectors with the amount of
interest due thereon, as shown by the
returns of the county clerk, and such
collector shall be liable to the penal-
tles as provided Ior In section 11093."

It will be noted that under this sectlon the collector is
liable for these penaltlies in cases where he falls to
collect same.

In the case of State ex rel. western Unlon Tel. Co.
v. lariway, 541 llo. 976, 981, the Supreme Court of this
state recognized the rule that "equlty follows the law" in
tax matters. The court also sald ln that case, l. c. 979:

"'The power to levy and collect taxes

1s purely statutory, and has been con-
fided to the legislature and not the
courts.' (State ex rel. Parish v,
Young, 327 Mo. 909, 1. c. 915, 38 8., W,
(2d) 1021.) 'It is well established
that the right of the taxing authority
to levy a particular tax must be clearly
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suthorized by the statute, and that
all such laws are to be construed '

Atrictly against such taxing anthoritye

The rule of construction of statutes imposing penaltles
and intecrcst is that such statutes shall receive a strict
construction and nothing taiken vy intendment.

While Section 11083, suprea, does impose & penalty in
case taxes are not pald on January first, yet no provisions
are made for a penalty 1in a case where the taxpayer falls
to pay the taxes before delinquent date because there 1s no
one to whom he can make payment. Applying the rule announced
in the llarkway case, supra, it mnight be held that the taxing
suthorities would not be authorized to impose a penalty where
the state has no one to whom taxes could be pald toc avold
penaltles.

We think the rule announced in 61 C. J. page 1489, sec.
2134, would be applicable here. 3ald rule reads as follows:

"A penalty for nonpayment cannot be
inpcsed until the taxpayer has had an
opportunity to pay it and fails to do
so wilthin the full time allowed by law
in which to make a voluntary payment;
: pow oo e 4k 3 % BV

i % e 3 B o2

Cooley on Texation, Fourth Edition, Vol. 3, at page
2538, announces a rule which would be applicable in this
case, we think, and which reads as follows:

"& & % Interest or penalties cannot

be Imposed where the taxpayer could not
pay the taxes because the collector re-
fused to accept payment unless payment
was also made of taxes erroneously as-
sessed, or where, for other reasons, the
state could not accept the tax, :© & « oW

= (Underscoring ours.)
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In thls case we have a condition in which it 1s impossible
for the taxpayer to pay the taxes before delinquency be-
cause the state dld not have any agency that could accept
the tax.

On the question of the authority of the taxpayers to
maill checks to you, as the newly appointed collector, before
January first, to avoid penalties, will say that we do not
find where that would relieve such taxpayers of penalties if
they are llable for penalties. You would not be the duly
‘aprointed, qualified and acting collector and would not be
authorized to accept monles in payment of taxes.

Sectlon 11077, R, S. lo. 1939, provides as follows:

"The new collector shall execute re-
ceipts iIn triplicate, to be attested

by the clerk of the county court, for

the tax book so delivered, and showing
the amount already collected upon the
same; also, receipts in triplicate for
the amount of taxes collected by the
deceased c¢ollector, from all sources,

and paid over to him by the administra-
tor or executor; one of each of which
receipts shall be certified by the clerk
to the state auditor, who shall thereupon
charge the new collector with the balance
of the state taxes due on the tex book,
and the amount paid over to him by the
executor or adminlistrator of the deceased;
another shall be filed in the office of
the clerk of the county court, upon which
to chaerge the new collector with the
county revenue; and the third shall be
gilven to the executor or administrator

of the deceased collector."

‘n addition to this, you are required to exeecute a bond in
compliance with the statute before you can qualify as col-
lector and be authorized under the statute to. perform the
duties of the office.
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On the question of what shall be recelved in payment
of taxes we refer you to Section 11082, K. S. ko. 1939,
which is as follows:

"Except as hereinafter provided,

all state, county, township, city,
town, village, school district, levee
district and drainage district taxes
shall be pald in gold or silver coin

or legal tender notes of the United
States, or in national bank notes.
Warrants drawn by the state auditor
shall be received in payment of state
taxes. Jury certificates of the county
shall be recelved 1n payment of county
taxes. Fast due bonds or coupons of
any county, city, township, drainage
district, levee district or school dis-
trict shall be received in payment of
any tax levied for the payment of bonds
or coupons of the same issue, but not
in payment of any tax levied for any
other purpose. Any warrant, issued by
any county or city, when presented by
the legal holder thereof, shall be re-
ceived iIn payment of any tax, license,
assessment, fine, penalty or forfelture
existing against sald holder and accru-
ing to the county or city 1lssulng the
warrant; but no such warrant shall be
received in payment of any tax unless
it was issued during the year for which
the tax was levied, or there 1s an ex-
cess of revenue for the year in which
the warrant was l1lssued over and above
the expenses of the county or city for
that year.

CONCLUSION

From the foregolng, it is the opinion of thils department
that:
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1., Penalties and interest may not be imposed and
inflicted for non-payment of taxes on January first, where
the collector has died on or before December 31lst, and no
successor has been appointed and qualilfied.

FPenaltles and interest may not be imposed until the
successor 1s duly appointed and qualified and then only at
the next penalty date after such appolntment and qualifica-
tion.

2. A person, before being qualified to act as collector,
is not authorized to accept checks for taxes and the tender
of payment of taxes by check, or otherwise, would not relieve
the taxpayer of the penalty, if eny.

3« Checks tendered in payment of taxes do not constitute
tender under the statutes.

Respectfully submitted,

TYRE W. BURTON
Assistant Attorney-General

APPROVED:

ROY WcEKITPTRICK
Attorney-General
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