OF. ICERS? Presiding judse of the county court may be
appointed deputy circuit clerk.

Janusry 26, 1943

1,’)/\ F[LED

Honorable A, L, Orcherd é /
Presiding Judge of County Court

sharnnon Gounty
Lminence, “issourl

Dear oir:

We are in receipt of jyour request for an opinlon,
under dete ol January 26, 1943, whlich resds as iollows:

"#ill you pleecse give me an ofiiclal
opinion as to whether 1, sas presiding
judge, can bte appvinted as deput
circult elerk of Shannon County?

in answer to your request, we are submitting
& copy of an oplinion rendered by this office to the
Hornorable "illiem Barton, liember of House of Kepresenta-
tives, Jonesburg, iissouri, dated December 28, 1942,
in which we held that a person may hold the office of
justice of the peace, snd coroner, for the reason that
the dutles of either office are not incompatible, cone-
flieting, repugrant or inconsistent with the dutles of
the other, We are enclesing this opinion in order to
set out the ruvle of incompatibility. Since this opinion
holds that there are no constitutional or statutory '
prohibitions preverting a person from holding two county
offices, the guestion then reverts to the common law as
to whether or not the two positions are incompatible or
inconsistent. In this opinion, et pege five, we set out
Section 46, of 45 Corpus Juris, which states the general
rule as to incompatibility. In a careful research of the
duties of a presiding jud:e of a county court, and the
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dutlies of a deputy circult clerk, ve firnd no dutles that
are 1incompetitle, conflicting, repugnant, or inconsistent,
nor do we {ird any duties ilwmposed upon a judge of the coun-
ty court, or upon & deputy clreuit clerk, wherein one is
subordinate 1lr sore degree to the supcrvisory power ol an
incumbent, or where the incumbent of one of ihe offices

has the power to remove the incumcent of the other, or

to audit the accocunts of inhe other,

‘e are also enclosing & copy of an opinion rendered
by tils office to the lonorable hobert [, Frost, I'rosecu=-
ting Attorney, vlinton County, Plattsburg, ilssourl, dated
Decesber 29, 1942, in whlich we held that ir counties hav-
ing & population of le-s thsn nineteen thousand, where
the circult clerk 1s slso ex officlo recorder of deeds,
hils deputies must te approved or disapproved by the jud; e
of the circuit court, and not by the county court, for
the reascon that the deputlies are rot deputy recorders of
deeds, but are deputy circult clerks acting as deputy
recorders of deeds.

Section 13495 kK, &, kilssouri, 19359, reads as follows:

"ihe number of all deputles required
by any county office shall be sub-
mitted to the county court, and the
county court shall by order of record,
permit such number as in thelr opinion
the necessary dutics of the office re=-
quire, and it shall be the duty of each
officer to submit the names ol the depu-
ties sppointed not tc exceed in number
the number sllowed by the county court,
and such names shall be made a matter
of record by the county court."
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Under the above section the number of all deputies
required by eny county office shall be submitted to the
county eourt which passes upon the number of deputies,

We cite’ this sectlion, for the reasson thet deputy circuit
clerks are an exception to that sectlon, because, uncder
Section 13434 ¥, 5, liissouri, 1939, which is set out in
our opirion to lcnorsble Hobert !, Frost, herein enclosed,
the clerk of the cirecuit court shall be entitled to such
number of deputlies and asslstents, to be sppointed by the
circuit clerk, with the approval of tine jud;e or jJudges

of the elreuit court, snd not by the judges of the county
court, as set out under the genersl section, 13495, supra,

Also, under Jectilon 13434, supra, which appllics to
the appolintment of deputy clrcmit clerks, the judge or
Judges of the circuit court ir their order rermitting
the clerk to appoint cdeputies, or assistants, the compensa-
tion of such deputles or essistants, and the time lor which
suchh deputies may be employed, shall be fixed. Ly reason
of thils secticon the county court does rot pass upon the
rumber or compeneatlon of the deputy clireunlit clerks, and
1t lles solely in the diseretion of the judge or jJjudges
of the elircult courts,

The population of Shannon County 1s 11831.

CONCLUSION

It 1s, therefore, the ovinion of this department,
that the presiding Judze of Shannon County, mey be ap-
pointed by the clerk of the circult court as a deputy
circuit clerk, with the spproval of the jud e of the
eircult court, for the reascen that the duties of the
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presiding judge of the county court and the dutles of

a deputy circuit clerk are not incompatible, conflict-
ing, repugnant or inconsistent with tie dutlies of the

other, ' :

Respectfully submitted

W, J. BURKE
Asslistant Attorney General

APPROVED:

ROY McKITTRICK
Attorney General of Missourl
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