
OF'~· ICERS : P re sid i n g j udGe of the coun t y c ourt may be 
a ppointed de puty c1 rcuit cle rk . 

J·anuur y 26 , 1943 

Honorabl e A. 1 . Orcr~rd 
Presiding Judge of County Court 
hannon Gounty 
~minence, i ~souri 

Dear wir: 

FiLED 

6/ 

\'~e are in rece i pt of your r e quest f or an opinion , 
under date o1 January 26 , 1943, whloh reads a s I ollows: 

"\will you please e i ve me an official 
opi nion as to whether 1 , as presi di ng 
judge , can be appvinted as deputY. 
circul t clerk of Shannon County~ • 

ln answer t o your request , we are submi t ting 
a copy of an opi n i on r endered by th.i.s of fi ce to t .t ... e 
ltor.orable illi am }:)arton , .. ember of Rou se of J,epresenta­
tives , Joneabu r g , • issouri , .dated December 28 , 1942, 
i n which v:e hel d tha t o. person may hol d t he off i ce of 
justice of the peace , and coroner , for t he rea son t hat 
t he duties of e ither office are not i r co' :tpatibl e , con­
flicting , r epugnant or inconsistent with t he duties of 
the other . we are enclosing t his opin i on in order to 
set out the r "L'..le of incompatibility. Since t h is opinion 
holda t hat there are no constitutional or statutory 
prohibitions prev6r tir3 a person from holding two county 
offices, the question then r everts to t he common law as 
to whether or not the two pos itions a r e incompatible or 
i nconsistent . I n t his opinion, at page five , we set out 
Section 46 , ot· 45 Oorphs Juris, which stP.tes t he general 
rule as to !~compatibility . ln a careful research of the 
duties of a prcsidin~ jud· ,e of a county court , and the 
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duties of a de fn ty circu it c l t; r k , ,_. e .C .ro. r.o Clu tiE: s t..t..at 
are i nco 11pa ti ule , conflicting , repuc;ns.nt , or 1l consistent , 
nor do we f1Lu any duties i mpo sed u.pon a juc..;·e of t i1e coun­
ty cou.rt , or upon a denuty circ u. l t cl6rk , · •;1h reln OlJe i s 
subordinate 1r so·r e de~r ~:: e to the sup(,rvisor y power of an 
incumbent , or wher e t ue incumbent of' one of t ho offices 
has the nower to remove t .b.e.. incum·c e:c. t of the oth<.r , or 
to audit the a ccounts of tr~ other • 

. e are a l so enclosini:.. s. copy of an opinion rc.naered 
by t nis offi ce to the honorable hobort h • .1.4'rost, l'rosecu ­
ti~g Attorney , Jlinton ~ounty , Pl attsbu r g , issouri , dated 
Dec ember 29 , 1 942 , in whl ch \7e hel d t hat in co\mties hav­
ing a popul ation of le s t han ninet e e rj thousand , wl.ore 
the circui t cl e r k ls a l so ex offlcio r e cor der of deeds , 
his deputies must be approved or disappr oved by t h E.. jud,e 
of the circu i t court , and not by t h e county court , for 
t he r eason that the deputies are ro t deput y r e cor ders of 
deeds , but are deputy circu i t clez·ks a ct int; as deputy 
recorders of deeds . 

Section 1 3495 h . ::, . 1.. isso11ri , 1 939 , reads aa follows: 

'"l'he number of a ll d e puties requ. ire<i 
b y any county office shall be sub­
mit t ed to tLe county court , and the 
c ounty court sr...all by ordel' of record , 
permit such ~umber as i n their o~ini on 
t he necessar'j duti. .. s of tho 0ffi ce re­
qu ire , ur:d it s:C.e.ll b e t l.e du t y of each 
o1'ficer to submit the names of the de pu­
ties appointed rot t o exceed in number 
t he number a llowed by tl e; county court , 
and such names shall be made a ma tte r 
of record by the county court . " 
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Under tho above s ection tl•o number of all deputie s 
r equired by nny county office sLall be submitted to t n e 
county court ,.,:.1 ch raoses upor. the number of' c.'eputies . 
ne ci tc this sectio ~. , for the r C;G.son u.at oel' .lty circu .i t 
clerks a:r·t.. o.n cxcept1or. t ('\ d. at soctlo1 , 'because , unC:er 
~ect1on 1 3434 . • ..., . issouri , 1939, which is set out in 
our opir.ion t o ... .~onorsble H.obert Jl . Frost , herein encl osed , 
t ho clo r k of the circu~ t court shal l be ontltlod to such 
number of depu ties and asaistsrts , to be appointed by the 
circu1 t c l o.,..k , with tr.e approval of t .d;) .1uc., e or jue1ge s 
of tl:e circuit court , and not by thG judees of' t .t e county 
cour t , as set out under the ..;eners.l sectio• , 13495 , supra . 

Also , under veot~on 13434 1 supra , whi ch appliu s to 
t he appointment o ... c" o "ut y circuit clerks , the jud._:e or 
jud. ·;es o f t r.e. circu .: t court ir. their order ner 1i ttir g 
the cl erk to &?po!nt c eput:co , or assistant.1, the compensa­
tion of sucL dop1.tiea or nasistnr ta, anC: tl e t i me J'or v1hi ch 
s uer. depu.tie s may be employed, shal l be flxed . L-y r eason 
of tr.ls section u ... e count) court doe s z· ot pas s upor tt ... e 
number or comper.on.t iol of tte deputy circu.:t cle ... 'ks , and 
it l l ea sole ly in i:hc d1scret 1 on of t.t .e jud["() or judges 
of the circ.11 t cour·to . 

'l'he popul a t lon o£ ~harmon ~Jounty i a 11831. 

COlCL~SIO? 

lt is , therefore , t:. E. opinion of this depar t ment, 
that t he p r esldin: jud -e of ~h&nnon 0ounty , may be ap­
poil'lted by the clorlt of the ciroo i t court as a deputy 
c1ro ~1t cl erk , with t 1 e approval of tbe jud e of the 
circuit court , !or tbe rE.ason that the dutie s of the 
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presidi ng judge of the county cou rt and the duties of 
a deput y circuit clerk are not inco~patibl e , confli ct­
ing , repue-~ant or inconsisten t with t l.e dutie s of the 
othe r . 

Respectfully submitted 

w. J . LuhlCE 
As s istant Attorney General 

APPROVED: 

ROY McKlT'I'RlCK 
Attorney Ger1eral of t.Ussouri 


