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If re
1
quested by couniJy com t prosecuting 

at t orney should give written opinion on 
title . 

optembor 8 , 1943 

County Cvurt, right Count y 
Mansfield, Mi~souri 

Leal' Judge Nov.ton: 

Under dato of Sopte1.t06l' 4 , 1943, you \ rote this 
o_tice requootill[; un opinion aa f'ollO\ a : 

11 ~ houl d tho pros'ocuting a ttorney Give 
tno court a written report o.fter ex­
a.ulninJ a .:>a t1•acto in connection with 
thtl granting of ochool fund loans . tt 

~no statutes relating to the lending of achool 
funds are f ound in .rticlo 2 , Chapter 72, H. S . ~J.o . 1939 . 
section 10378 gives to tho count~ court j urisdiction over 
tom1oh i p school funds . . ·o~t1on 10376 provides for the 
capital school fund of the county o.na contains tho !'ollo~ings 

" It la hereby made tho duty of the ooveral 
co~tJ courts of t his atato to diligently 
co4lect, prosorvo and 30Curoly invest , at 
the hi&1os t rate of int3ro~t that can be 
obtained, not excooding o1ght nor loss t han 
four per eent por annum, on unencumbered 
real e ~ tato oeouri t y , v1orth at all time a 
at least doubl e tho sum loaned, and may, 
in its discret ion, roquiro personal 30curity 
in audition thereto, tho proceeds of all 
raonoys , s tocks, oonds tuxl other property 
Jelongi ng to tho county school tund; -\:· ·:f. *" 

Section 10384 of the srune article and chapter pro­
vides as fo llo s a 



.don . J • . F' . NO\. t on - 2- Sopt . 8 , 1943 

"' hen an:v r>tonoyn belonging t o said funds 
shall be lom. '3d by tho county courts • 
t hey shall c ause the same t o ~o socurod 
by a mort gage ln foe on roal oatate wit h­
in t "'-e count y , froo fro.:1 o.ll liens and 
oncum ranees , of the val ue of ooubl o the 
ar.1ount of the 1om , \·lth n bond , and may , 
if tho: doe. 1t necessar y, alao require 
porcanal security on such bond; and no 
l oan shnl: oo made to any porson other 
t han an inhabi t e.nt o~ the ::; (J county , 
nor shall any poraon be accepted as securi t y 
•ho ic not at t ho timo a re~idcnt house­
holder therein , \"'ho doos not om um is not 
ao) ... o ... od on propert y ·1n 611 ruaount oqual t o 
tha.t 1om ad, 1n addition to all tho deota 
for l'hlch he is lia .)le and pr operty exempt 
f rQl execution. In all case! of l oan. the 
oond r.hall J O to the county, for tho use 
of tno to\~nship t v v·hl c!:1 tho funds ool ong , 
and shall spoclfy the ti 10 \':hen the pri nc i­
pal ie payavl o, rate of lnterost and the 
ti. ,o v•hen payaole ; t hat in dofaul t of pay-
2 an t ol' tho into..:•ost , annually, or f a i l ure 
uy principal in tho bond t o give addi t 1anal 
a6cur ity rhen thereto ~ar'fully required , 
ooth tho princi pnl and interes t ahnll be­
come due and pn;yablo forth~·lth, and t hat 
all interes t not punctually pald ~nll oear 
lntoror t at tho snoe rate ot int orost as 
the pr :nci pal . Dut ~eforo any loan shall 
be er: oc tcd, tho oorro er sl1nll til e ~ ith 
~10 county court an a ostroct of t i tle at 
the t1mo ho fi l es his bond and mort gage to 
tho real estate t ·h.ich ls tv be mo1•tgagod . '' 

Attention is directod to the fact that these s t a tutes 
require that t h o funds oe loaned upon unoncum;:,ered real est ate . 
Tne onl y vay thot the cour:.ty court can be asc.ured

1 
t hat t he money 

is l oaned upon unencUL.1oorcd real estate, i s oy having t he 
a •Jstrnct of t itle oxa..Jined ':Jy someone v.ho is familiar wl t h the . 
la of real eatate titles and convo~ancing . 



.Ion . J . F' . Nowt on - 3- ~opt . 8 , 1943 

Tne prosecut inB attorney is t he l egal advi sor of 
the cow1ty court . Soction 12944, R. s . Uo. 1939 , providoo 
ao follows : 

"He shall prosecute or dofond , a ::. the 
case may r equire , all civil suits 1n 
vhlch the county· is intoro ~tcd, repre­
sent generally tho county in all matters 
of Ja ~ , i nve s tigate all claim3 against 
tiLe c ounty, drar all c ontracts r olating 
t o tne ousines ~ of the .county, and shall 
give his opin ion, v:1 t hout foe, in matters 
of lat· in ~bich ·the county i s int erested, 
and in writing hen demanded~ t o t no 
C"O"unt'Y court, ora.ri.y jUdge thereof , 
except in counties in 'hich there ~Y be 
a county. counselor. He shalL al so attend 
and p~osoc~te, on behalf of t ho s tate, 
alL cases b efore juntices of the peace, 

hen tne stave i s made a party tnereto: 
Providod , county c ourts of any county 1n 
thi s state owning swamp or overfl owed 
lands .1ay empl oy speclo.l counsel or 
attorneys to r epre , ent said county or 
counties in prosocutine or defendi ng 
any suit or suits by or ae a inst s aid 
county or counties for tho recovery or 
presorvat~ on of any or all of said swamp 
or ovorflorod lands, and quiet ing the 
t i tle of the said c ount y or counties 
thereto, and to pay such special counsel 
or attorneys reasona ;l e compensation for 
t hei r services , t o oo paid out of any 
funds arising fro~ the sale of said sramJ 
or overflo- ea l ands , or out of the general 
r evenue fund of said county or counties . ' 
(Under scor : ng ours ) 

You t-·ill note that t he prosecut ing attorney has the 
spec ific s t atutor3 dut y·or furnishing opinions upon l egal matters 
to t.1o county court or an;y of the me 1bers thereof', and must 
repor t i n writing if diroct od to do so . 



.:.Ion . J . F . Newt on - 4- fept . 8 , 1943 

Conclusion. 

If the c ounty court requests a written roport con­
corning the titl e of hnds offered as security for school 
fund l oans , it i s t he duty of the pr osecut ing attor ney of the 
emmty to give to t he court his opinion 1n rT1t1ng . 

APPHOVED: 

, OJ:EG 

ROY McKITTRICK 
Attorney- General 

Respectfully submitted, 

, • O. JACKSON 
.. ~ssistant \t torncu - General 


