SCHOOLS: (1) Prosecuting attorney to prepare the papers nec-
essary in the loaning of money from county school fund.
(2) Duty of county clerk to see that such papers are
properly recorded.

way 11, 1943

FILED

ure Bert L, llorzan
county Clerk
savioss County
#allatin, Micsourl

The Attorney-Genercl wishes to aclmowledge receipt
of your lotter of May 6th requesting an opinion of this
wepartuent, Your letter of reguest reads as follows:

"1 would like to kmow the responsiovile
ities which belong to the County Clerk
with roference to the School rund jioney,
especiaslly the loans which ars made.

"vho should make out the papers for the
loan, ses¢ that they are proscrly recorded
ancg have them compleote for filing?"

Your regquest, under our interpretation, lncludes
tvo quasticng; first, who saall make out and prepare the noc-
sssary papers for a school fund loan, and, sscond, vwhose duty
shall it bs to ses that such papsrs or Iforns ars properliy roe-
corded asnd completed for filing.

Considerdns your first question we wish to cite you
to cection 12944, Re Se lioe 1939, which provides the following:

"Hs shall prosecuts or defend, as the

case may reguire, all civil suits in

vialeh the county is interested, repre-

sent gensrally the county in all matters

of law, investigate ail clalms against

ths county, draw all contracts relating

to the business of the county, and shall
give his opinion, without feoe, in matters
cf ilav in which the county 1s interested,
and in writling vhen demanded, to the county
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court, or any judge thereof, cxicapt In
countiss in wiiich there may be a county
counselor, MHe siall alsc attend and
prosocute, on vchalf of the state, all
cases ovefore justices of the peace,

rhen the state ls mede a party therotos
Provided, county courts of any county

n this state owming svamp or overflowed
land: may employ speclal counsel or
attornsys to represent said county or
counties 1in prosecuting or defending sany
suit or sults vy or agalnst seld county
or counties for the recovery or prossrva-
tion of any or all of sald swamp or o er-
flowed lands, snd quleting the title of
the said county or countlies thereto, and
to pay such special counssl or attorneys
reasonavls compensation for their ser-
vices, to be pald out of any funds arising
froa the sale of caid swamp or overflowed
lands, or cut of the seneral revenue fund
of said county or countloz,"

Ae can LDe seon from the avove statute, the prosecuting
attorney sihell roprecent his county in all matters of lav and
shall "drav all contracts relating to the business of the county,"
There can uwe no cuestion that the preparstion of the forms far
a school funx! loan 13 a contract releting to the buslnecs of the
countye. Therefors, 1t i1s the opinlen of thiis departaent that
thic particular duty rests upon the procecuting attorney under
the provisions of ths statute set out aove,

It is"with more diff'iculty that we seek an ans' or to
your second question, since, unlike your first question, there
1s no provision of the statutses whlch provides whose duty it is
to =83 that the necessary documents In the execution of a school
fund loan are cacapleted and propsrly raocorded. In order to
reach the correct soclution to this query, w¢ feel 1t requires
a study of the pgeneral dutles of the county clerits of the vare
ious counties 1in this State. DBut first we will cite you to
the sectlion of the statute vhichh empovers the county court to
manage the School Fund monies and to malkte School junu ..oans.
This section 1s Section 1C376, e e !l0e 1939, and pre:cribes
as follows:
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"It 1s heroby made tho auty o the
several county courgs of thi:s state to
ailijently collect, proserve and secure=-
ly invest, at the hijhest rate of intor-
sst that can wo obtained, not eicseding
eight nor lass than four poer cent por
annum, on wnencumbersd real estate
sacurlty, vorth at all timesz at leoast
doublo tae sum losncd, and may, in its
discretion, require porscnal security in
ada .tlon thereto, the procsads of 'all
noneys, stoceks, conds and cther property
pelonging to the county scnool fund; also,
10 net procesds from tho sale of cstrays;
also, the clear procsed:z of all penalties
and forfeltures, and of all finos collected
in the several countles for any oreach of
the penal or military lawvs of this state,
and all moneys which shall be pald oy per-
sons, as an equivalant for sxeumption from
military duty, shall veleny tc and be
securely lnvestod and sacredly preserved
in the soveral countles as 8 couniy puolic
. schovl fund, tho incume of vhich fund shall
ve coliscted annually and falthfully appro-
priated for estaplishing and malntaining
free puollc schools in the ssveral countlies
of this statoe"

0f course, the county court ls a court of record in
the State of lilssouri, ana the oifficor having custody, charge
ana control of the records of such court, and having tuc duty
of eeplag of such records, is the county cluike It is coaunon
novlodse that hoe valts upon the county court and either he or
his doputles keep the minutes of the msetings of the county
courte.

Your attentiecir also should be called to . :ction
13290, ..e o 0e 1lU39. This ssctlon of the statutcs deals
penorally with the dutles of the clorks of all courts of record,
rhich, ol course, iancludss the county clerks ol the various
countless The provisiocns of such scction are a: follovss

" vory clerx shall rocord the judguents,
rulas, ordsars and othor srocesdings of
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the court, and make a complate alpha-
setleal index theraeto; issue and attost
all nrocess when requirsd by lav and

£ix the seal of hils office theroto,
or if none be provided, then his private
seal; keep a porfect account of all
moneys comlng into his hands on account
of costs or otherwise, and punctua 1y
pay over tho sameo: Provided, that where
the clerik of the circuit court 1s a party,
plaintiff or defondant (whether singly
or jointly with others) toc a sult or
action, the writ of su mons and all ogher
procsss shall be 1ssued by the clerk of
the county court, tuhe reasuvn therefor
veing noted on sald process, and said
latter named clerk chall, on the trial of
said causse, act as teuporary clerx of the
circuit court and otherwlse perfora in
sald cause all the duties of the clrcuit
court cleric,”

For the purposes of this Inquiry wo will further cite
you Lection 13823, Re. S. lice 1939, which refors to the dutles
of the .county clerk relative to the keeping of accounts due
the county which are payable to the treasury of the county.
Due to the length of such statute, e will only quote the secund
subsection which 1s the part pertinent to our inctant provlem,
Such provision 1s as followsg

" % %3 second, to keep just accounts ve-
tween the county and a.l persons, bodles
politic and corporate, chargeatle with
moneys payacle into the county treasury,
or thai may beccus entitled to recoive
moneys therafrom; # « #"

Froa the statutory provisions clted above we think
that the first step in the losning of money frou the county
scnool funds, is the preparation of the necessary documents
or papers oy the prosecuting attorney of the county. . fter
such preparatlion and the signing of all such papers by the
proper party or perties, the forms should be presented to the
county court for their approval. "o think that the clause in
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section 10376, supra, which states, "to diligently collect,
preserve and securely invest" the school fund moneys, places
upon the county court the duty to inspect the completed
forms and to apprcve the bonds., If and when this is done,
it is our opinicn that it then becomes the duty of the county
clerk, as the aministerial officer of the. county court, to
see that tue pepers involved are properly recorded, It
mlght e argued that this should he the duty of the county
court itself, undor the admonition given in Section 10376,
supra. However, we fesl that this minlsteriesl duty can and
should be delegated to the county clerk, since by statutes
he 1s charged wilth keeping the roecords of such loens, and is
the officer reculred to conduct the many ministerial scts
connected with the actlon of the county court,

Coneclusion

Thorefore, 1t is the opinion of thls department
that the preparation of the papers and documents necessary
to the loaning of money from the county school fund, is the
duty of the prosecuting attormey In the couniy where the
school fund loan 1s to be made,

It is further the opinion of this department, that
it is the duty of the county clerk, as the ministerial officer
of the county court, to see that the deed of trust and other
necessary pepers, if any, are properly recorded.

Respectfully submitted,

JOEN S+ PHILLIPS
Assistant . ttornejy-Goneral

APPROVED:

ROY McKITTRICK
Attorney-general
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