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SCHOOLS: (l) Prosecuting attorney to prepare the papers nec­

essary in the loaning of money from county school fund . 
(2) Duty of county clerk to see that such papers are 
properly recorded • 
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T .o !\-c~ornoy-Goner~"'.l '. ishes to aclmO\'Jl ou3o roc oipt 
o~ your l att<n" of J..J.a.y 6th ro ~uostinc an op:nion of t 1.11s 

.... e.,;1art~1ent . l om~ letter o:: ro<;_uos t rends a:..> follows: 

" I ,· ould like to lmor· the rosponsi.)il­
ltlo ~ rllich oelon::; to tho County Cl er..! 
~ 1 th r ;Jfor .Jnco to the ,. chool .t·und •toney, 
especially ttle l oanz \-~hich are ua.<.lo . 

" ' ho shoulc. • .oako out t !1o pnl)cn~s for tno 
l oan, soc that they nro "JrO.J.Jrl y I'0COL"dcd 
a..'lv hD.V3 thoLJ co :1pl o to for fi l :!.nc ?" 

J. ou.r roquu ... t , und Jr our int .... r~orotatlon , lncludo :.-
t .. o qu 3.., t L;ns; f lrst , d 1o s .. 1all .. .lu.co out and )rc~a.rc th .... ncc­
l"lssa.r;y papers :tor o. ~chool fund loan, ~d , s :Jcond , · -1030 dut y 
L~Ul.ll it b J to so0 that such ~a"-13I's or .•. ·o.L'.:lS aro prop-3rly ro­
coraea nnu coaplotod for fi l lng . 

Cons i (lorJ.r!._; 'Jour i' l 1·st qun~tion \·:e ·- ish t o ci to you 
to c ction 12944, H. J . b'-' • 1339, ~nic!l prov::..dos t :1e fol l ot·lng: 

nu-3 s nall p:~·ovocutv o ... "' de::'ond , a s the 
cn.o roo~ require , all c~vil cults in 
.~.1lcll tho count~ 1 ... interostod, ... ~opro-

so, .. t -en •rq Ll) the c ounty in a l l ;no.ttol"S 
01 la~ , 1nve5tigate all clo.1r~s agai~st 
t.1.1·J county , drox a l l contracts rolatinc 
to t!w· busi no .o .... ol' t:.1e county , o.nrl shall 
~lve i1:i:s o..,?.l.4!1cn, \i thout .foe , i n ~attars 
of l~\ in r.2lich the c t-unty is inte ... 'os r.od , 
o.:"l.c.'i ln r.rltL~;j ,.i'lor1 uo .. andcd , to the count y 

• 
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c o..Al't , or flil"'J juc.;o tl1.0!'oo1' , ... c j)t ln 
cou..."lti.:>~ in t ~-lc~1. thol"'o ?nny bo fl county 
COW1.COlor t Ilo CJJ.3l l a l:.;o t?,ttond O.c'"ld 
~h:>os.;cu.to , on ohnl f of t.1o a tnt o , nll 
c:l....,-3~ ofoL· o juotlco:.. of tho poo.co , 
lwn tne ututo :~ .. uuo a pa.l .. t :y t.o.lurJto : 

J.>_•ovidou , c ount: co~J.rts of a.n:y c ounty 
::.n th:~ sto.tJ O'"'lling .... u.1;l[l or ovorflo\~d 
l and 11"\:r omploJ rpPciul c o ..noel Ol' 

attor.>n'Jys t o t'J u: ·:: 't~t ~nid cotmt'J' or 
counti '- ln p1•oeocutirl{: or defonc.lin.::; o.n.y 
!> ui t o:r ~:ui t ,_, vy or OGUin ... t ... o lel county 
or cvvJ.1ties fer the rc~cov ry OL' p ... """ , rvo.­
tlor.. of an:_~ or nl l of s:' lu sv•amp or 01 or ­
f l oiod 1~~ .... , ~.~ 1ulotl~, the titl e of 
tho sa::d c.-lll1t.; o_• cou."lt i eo t hereto , a..11.U. 
to Jay such zpoc:~ coQ'1.s~l or attorneys 
I'OtUlonaolo co ny:ms:1tion for their sar­
v:ccs , to oe p~ i..a out of any l'vnds tn'ising 
fro:n the se.lo of ... o.id :.::·· a"'l . .J or overfloJ.Gd 
lands , or out of ~ho ~onernl revenue fund 
of Lv.id count~- 0l' eountloe . " 

A:. cru_ Jc ~eon . ' 1•om the a. cove statute, the ..>t·osocat1ng 
at1.orn.:3:'J sc l '"l)!'O: .. o.lt l-lls county :!.21 nl l rJnL·t'}rs of l o. w ..cl 
.. !lalJ. " tl.t>m flll contrf'ct. rol3t~.nr: t) t. 10 bu3i uosa of t!1o county . " 
Th .... rc Cr\.'1 ·C no r~uJstl--n t:'1.9.t tho ) 1pPr:.ttion of tho forms f a• 
a ::.cr:.oul func lorw i s a. c(_.ntract 1•ol 't.t.J rr to t no L.m.s l nc .... s of t h o 
cot .... nt;,•. -'~lor<:lfo "' , t 1 u tlta opin1o!1 ol' tll e do part 1ont t nnt 
th..:.... pu-~ticular u.J.t:> 1~ests upon tho r>- o ... c t1.n · a.ttorno: undor 
tno _, ..... ovl~io·ls of t!1e statuto sot out o. ovo . 

_ t is·' 1 ~ or~ C:.ifi'iculty thnt r. e s eok Pn nn::;· 1r to 
ycur socond ques tion, s i nco , ·mlikt3 yvur f:tra t queeti•.Jn , t.1oro 
1. no prov::sio!1 of t.1e ... t ' t t.. 1s uich :.~ro .. Jida~ ''llO~e uut~- it is 
to -e tl~ut t :.~.o n.>c 1~ snr:, c.toc~-.:1 nts ln tho execution of a sci1ool 
~'una loru:. aro co.J.J,>l.;ted and ; ro 1 rl:r recorded . !:r .rdcr to 
re 1C _ tno cor.:·oct s olutioH to this query , ' .1-'ool :t :::-aquJ. ... 'OS 
o. otud." of t.1o ._;enoro.l d .tle c of tho cowri;y cl.:l' .~ j.: tho v nr -
ious cow: tie3 1n this ~tn'Ce . ut f irst wo \il l <;l~o you to 
t .lv :wctior~ o_· the s t atute l'h:c .... empot ora t.te county co,J.I> t to 
. .1ru1a.g<.. tu.J c .. lool ... tmd oni o .aa. to mo..ke ... ch .. ..>1 unu. • o::m s . 
Thl~ aoc tiun i s Soctlon l C376 , ll . • . o . 1 J39 , nne pro cri 0os 
as l'ollo' o : 
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11 l'G if:r hor•ovy .. ~U.c t h ~ uut .Jl' t :1e 
:JOVO.L·r.l cotmtj co o..~.'t9 of th.!.., stat .. t0 
a!.li ·o _tl., cell ct , .)l' ~ J:i.'"vO o.nd t. -c·U'o­
lJ L.v ,t.t , nt t . .l 1 ·~w. t rnto of .Lntor -

t l; • .:.at er.... uc o.;ta.ir.. c.. , not ..3 c .Jdil!J 
\.;l ....... .~.t no:;::- 1.., than four por c Jnt ') cJr 
o.n.r 1.--•l, on ..tneilcu..l'>orocL l'ea.l o:.. ta to 
~vcut•it:; , ort.'1. at nll t:... e:: at l3tls t 
doublu t, l 3U!ll loe.ncu , und liHl:, , in its 
l i. .. cl· tior , rol. h'c p...l.l'Ocno.l .r..ccurl ty in 
auc.. tion tho_"'0to , tho pl .. oco d" o: 111 
.o:.O} .... , ..... t (, ,. ~ , om .• ana. ether~ proporty 
nolor-.,L~ tv the county schoo_ :t.'u.."la ; a l t-o , 
t!1o net >rocoous f r o;J, tn.:: ::>tlJ.o oi' 0:::trn" s ; 
::tlso , .. --10 c lv!.l.J.' ]roc .c l .. :.. oi' a ll )G ~ul tics 
a~u furf~.: t~;.I> ·~ , ano. o .. f'.ll f:tno . colloctcd 
in t.1e ~OV.Jl'a. ... cuu:ntlo. for rmy ro ... ch of 
t~w pona .... or nillt~ lm ~ of t hiG stnto , 
and n.ll 1'.10 . .-lC., S ' ·110.1 .. ~ al. l 00 ):lid oy )<;r­
sons , as an eq_ul vul ont .r'o-· 1xe • .1pti on f' r cm 
mil l tnrJ aut~ , shnll .).:)1 <::.1 ... , to nnd bo 
SCC .l ~c l:., lnv S i. t: OllU UlC ... 't.Ll -:, _,8wCrVOd 
1n t1o s vvr al cL nt lo L a. ... t1 coi.Ul·i;~ .ht.>lic 
-sc! ool fund , tho :nc .... :10 of 'nicll fund snnll 
..~o col.!..vOG A.l. ur- uoll:, · nd 1'n ttl1J. ltll;, nppl"'o­
pri e.t<;o. 'or ~st .; :Jlls!lin~ and Ba1nt nin1nG 
fruo puol.1.C :..chuvl c l !l t}w s ... vorn.l cuu.ntios 
o.t.' th:i.c ::; ta.tu • " 

01' cotu.•so , the cotu1ty co..1rt 1:. o. cou:l't ..;l' l'Oco ... ·u in 
t . .1.0 ....> ttl tO of ~ 1 .. sour!, ;.ll:lCl t . .1C 0 l" · C ~r .luVillo; CUS"GodJ , OllD. ... \__;0 
at. c ~. d.r.~l J.;.. t.e rvcu.·us oi' :..uch cuurt, and havi:tlJ t ......... tl..lt y 
0.1. _ o >L .. -; v .... ~ uc ... _. co:?t..r. , i.. tL.~ count~ cl ·.r.: . I~ ~ c.;o •. t .on 
c.u.O l ett. ,o t!ltl t ho ai t- upoz. t;lC:. cow1.t:y CO\.t!''G Ullu. oi tilOr nt3 or 

.t.l.l.. Li.O J ~t 03 !:COO t! ... - llnLltO~ 0_ t....lu mt..> t :L..g:.. of th COlll_ty 
Cv.l.l't • 

1:2~& , .. . 
: .... J.A z·a.ll~ 
~J..LC.Ll , 0 • ." 

CC ..... l~lJ..., . 

·_y:o·:....r Pttontio~t al::o si10ulu .:>.· cu.._L)Ci to ctl •:m 
• v . l..~0J . '!':.'lis soct1o •. oi tho :Jt tut ~ t..o.lls 

\ i tu t.. -.. C. ..-.tien of tite cl r 'cr of uL .. courtt. u~· ..... ' .co.~.~d , 
cotu·, c , j. ... cl. ... u .;:J the county cl n"'ks o.. t:1o val' l ou:... 

l'hc _.).'0V.L~i >1C of ... UCJ.l ... ~ction Ul'6 u:.. ~·oL .. o\ :.. : 

" v rd olcr.~ s:1s.l ~ J."' cor·d ·(;no .juu,_; • .Jontt. , 
rul ) , cn·d lJ.•L rut o"C'lOl' .Jl'oco .Jd:..nr;s c~' 
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t~1e court , o.."ld moJte n com_pl lt o alp.la-
ot.:cn.L ::.nde:t therc~ to; l.JwUe !t.."ld nttost 

all .?.x. OCI:}SJ 'llon !."e .... <LL' .,a 3';1 ln and 
affL~ t~1<J sea:!. of his ott _co thol"Oto , 
or if nonv be providoa, then hlo private 
~onl; ~eop a porfoct ~ccount vf all 
monoy!l COlJ.:L.. lntu .1.ls !:lnnds on account 
of co~to o~., ot..:1orwl~a , ruLd ..,)U..J.ct...tall~-
po.~ over t...to a11no: rrovia.Jd , tihtJ. t \!llel'e 
tho clor~[ of t!1o c L'cui t cou t 1::: n pa. ..... ty, 
plaintiff' o..:• a.J..:' ..~:r.dnnt ( \.\hOthel' ::lill(;ly 
or> joL~.tly , .. "1 t:.J. oth ... rs} tc.. u oui t o!' 
notion , tho \'.l .. it of su -lon.., a."'l.d all othor 
_9!'0C..J .... - Sila.ll ._,0 i.. ..... ued 0,~ vl1.0 c l Ol' l<: or 
t ... o coun:ty cou.•t, t.~o t•uc,.; v.~.l t~1orofor 
boinr; not~Jd oa .... nid ,.Jrcco~o , and ~aid 
latter nanod clor .. { .... 1al l , on tho t rinl cf 
sale cau ....... , net ac tahlporar~ ~l~r~ of tho 
c z>cul t court a:.:1.C: other ise .. )vl•!'or , 1n 
s aid cnu.se all tho uut!..1o of the. cL.'cui t 
r~ ow. .. t c.l::rit . " 

_,o_• the plli--po~es ':If tal::. ir; quL7 ';"'0 ~~ill ~·urthor cite 
)OU ..,cct1on 1J823, d . !:5 . _:o . 1 339 , thi ch !'Of-:>rs to t~1.e duti es 
of t. to O•Jlti) cloi' '{ rolati vo to tho \.oop ng of a(;. counts duo 
t.~.1e county which are pay a ole to t.rlo tronourj of tho county . 
Duo to the lonc;tn of such stat uto , o nill only quote tho ::wc..Jnd 
suosection which i s t•lO :,Jart >ertl.nunt to our 1 n:::tnnt -pro lam. 
Juch orovislon is as follo .~ : 

" :·- ·::- -::-; second , to koop Ju ... t. a.ccoWlte ::~c­
t r1oon th.:> count'j and a 1 p .) ... •ocn"' , .JOC1.:oo 
politic nnd cor.f)o!'ate , <-~ a1•gea.-lo 'ith 
nono:, 3 .._.>ayaolo lntu tllo county tr•Jasur:; , 
or that may bocc a entltlod to r.Jcoi~o 
l:ilonoys therefrom; :~ ·::- -:~" 

r o.1 ti.JJ eto.t~tor-., p"' .. cvisions ci tod aoove t c t~ink 
that tao fir .... t :Jtep 1..: the l oaning of r.1onay fro .. tho county 
s c ... 1ool :::und .... , is the prepa:::-nt ·on of the neco. sary c..oc'Uiaents 
or papors oy the prosecuting attornoy of tho county . ftor 
::.ucn p.t'dpru.•aticn t.:.£ tue signir.a.u of all ... uch ~ por... ;Jy tho 
proper part-:t or pe.l'ti e .... , tho for..as t.uould be p ... •eoonted to the 
county cour t for their approval . " o think that tne clause in 
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section 10376, Lupra , \"'hich s t ates , " to diligen tly collect , 
prese~vo and securely invest" the school fund moneys , places 
upon tho county court the dut~ to inspect the compl eted 
forms and t o apprcve tho bonds . If and when t h is i s done , 
it i s our opinion that it then becomes the duty of tl~ county 
cl erk , as t he minis terial off icer of tho . county court, to 
see that ~1e paper s involved are properly r ecorded . It 

111i g...ht be art;ued that this should bs tho duty of the county 
court itself , under the admoni tion given 1n Section 10376, 
supra . Hor,ever, \·;a .feel that this m1nisterie.l duty ean and 
shoul d be delegated t o the county clork, since by sta~~tes 
he is charged d.th koop1ng tho r 3c ords of .such loans , and is 
the officer re•"uirod t o conduct t he .nany minis terial acts 
connected ; ith tho action of the county court . 

Conclusion 

Thcroforo , it l s t ho opinion of this department 
t hat t he prepara tion of t he papors and documQnts necessary 
to the loaning of money frou the county school f und, is the 
duty of tho pro~ocuting attorney 1n the county \'.rhere the 
school f und loan i z t o J e mndo . 

I t i z further the opinion of this department, that 
it is the duty of the county clor l<: , a s the minis terial off icer 
of the county court , to sao that tho docd of t~ust and other 
nec.os&e.r-s :;:>e.J or s , if any, are prol)erly r ocordod . 

ltezpectfull y submi tted , 

J OFilJ S . PHILLIPS 
Assi s tant .~ttorneJ-Gonoral 

ROY McKITTHICK 
Attor.ney- Gener81 
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