TAXATION:

An executor or administrator may at his

ADMINISTRATORS AND own peril distribute personal property
EXECUTORS : of the estate without an order of the

DISTRIBUTION OF ESTATES: Probate Court and if such distribution is

made before the tax-assessment date, then
the estate is not subject to be taxed on
the properties so distributed.

Hone Jesse A.liltcliell

July 13, 1945

|
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Chairman, State Tax Comnisslon : Q:Z;
Jefferson Clty, Missourl
Dear Sir:

This 1s in reply to yours of recent dete wherein you
submit the lollowing questlons:

"(l) Is an administrator or an executor
or the estate liable or subject to a
personal property tax on property dise
tributed by an administrator or executor,
when distributed prior to June lst, the
taxable date, .lthout obtairing an crder
of distribution Irom the Probate Court,

"(2) 1Is an saministrotor or an executor
or the cstate llable or subject to «
personal property tax on property dise
tributed prior to June last, the taxable
date, without obtaluning an order of
distribution Irom the Probate Court,,

1f the Probate Court therealfter soproves
such distribution by the approval of a
setllement subsequently macde in wialich
ecredit is teken for such distribution.

"(3) iay an amminlstrator or an exe=
cutor of an estate dlstribute personal
property without an order oi the Probate
gourt. (The determination of this ques=-
tion will be a gulde to be followed by
the tax-collecting agencies should the
Probate Court at any time refuse to
approve a settlemént in which credit

is sought for distribution made without
a prior order of the Court)."
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Under Section 108940 ne S. 1839, 1t 1s provided that
every person holding or owning property on the Iirst day of
June shall be llable for taxes thereon.

Under Section 10950 H. S. 19839, 1t 1s the duty of each
taxpayer to list all property owned by suca taxpayer or under
his care, cuarge or nanagemnent. WHnder Section 10857 R. S,
1939, provisions are mace L0r uiie &ssvssing oif tue assets of
estates which are in lrobate Court. This section reads in
part as follows:

"It shall ve the duty of e very Jjudge
of the probate court i eaca county in
this state to certify to tue county
assessor, on tne flirst lMonday oi June
in every ycar, a written list of every
administrator, executor and guardian,
and of every other person legally 1in
charge and control of any estate In
the probate court; and therealfter, and
upon suclii eertification, 1t shall be
the duty of the county assessor to take
from eacn administrator, executor,
guardian, andevery other person legally
in charge and control of any estate in
such probate court, or from the papcrs
and records of the court relating to
such estates, a list of personal
property, and to assess the same ac-
cording to law--sucii property nereby
being declared to bpe subject to tax-
ation in sald county for all lawful
purposes whaisoever, so long as the
probate court thereof retains juris-
diction oi such estateg « « = «M

Your first question pgoea to the gquestion of the liability
of the executor for laxes on property which he distributed prior
to the first of June and without an order of court authorizing
such distribution, In searchins the statutes on this question,
we do not find any provisions therein which would prohibit the
executor or adnlnlistrator of .n ecstate from making a distribution
before the time the seml-annual settlement expires,

Under provisions of 3Jection 236 R. S. 1939, it 1s provided
that the executors shall not be compelled to make a distribution
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untill s&x months after the date ol letiers, It will be noted
however, that this does not prohibit the executor from making
a distrlbution sooner vhun the six monvns after the date of
letters i1f lLe Ls willing vo assune tiae responsibility that he
ray acquire on account ol wakin:g, che early distribution,

Under Scebion 105 Re 3. 1932, 1t 1s provided that tee
Probace Gourt may at any tinme make such orders as the interest
of the o¢stalte may require for clie speedy collection of debts
or for the sale wid distrivution of personal roperty, Hove-
ever, under tiils scctlon, even 1I the rrobate Court makes an
order of ulsiribution within slx .wonubtus al'ter letters have
been granted, tiec eiccutor under section 256 would not be re-
quired vo make the discribution untll aiter six monthsaf the
date of the letters. In Volume 2 of "Hissouri Practice and
Forms™ by Limbaugh at Lection 927, the author makes thils
statement:

"Since seottlement cannot be Lwade e

til al'tor C.e eat to w48 becen in the
process oi adminlstration for six cunths,
no partial distribution cen be made
until six montha aflter the date of
letters."

This stotement may be correcte. iowever, it does not heold
that a distrlbution wirtich is prematurely made would be vold
and that ownership ol property so dlstributed would not pass
to the distributee., In Volume 24 C. J. a8t papge 473, section
1281, we Iind the rule as to malking distribution of cstates
stated as follows:

" 4% « 4+ Nevertheless, it is the duty
of the representative tu ke distri-
bution as soon as is consistent with
the rights of credltors .nd his own
safety; and where it 1ls wade apparent
that there are .uore assets on hand
than will be necessary fur the pajuent
of debts and expe:nses ol adminlstration,
the court may dirsci dissribution ve=-
fore tie tlme ordinarlily allowed for
settlement of ¢states nas clapsed, or,
under such cireumstarnces, the repre-
sentative may pay over lepacies or
distributive shares in advance of such
time, taking a refunding bond irom
those who are thus paid. s - "
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in the case of Young v, Thrasher, 48 lo. Aopeal 327, 3395,
a guestion similar to the cne here under conslderation was be=
fore the Ste Louls “ourt of appeals, In that case, the exe-
cutor previous to final settlement pald out emounts to distri-
butees without an order of courte. In speaking of this payment,
the court sald: :

Wi 3 4 3 % The mere iact that the money
was paid to Henry C., without first ob-
taining en order of distribution, could
not affect the question on the mcrits,
because, if nothing had been paid Henry
C., he wo ld nave been entitled to an
order of distrib.tlon in hls favor for at
leas@ 300, % = =M

This case 1s cited as authority for the rule that an adminis-
trator ls entitled to credits in his s etilemént with estate
for payment mace o 4 distributee without any order of the
probate court, if the awiount peld 1s not more than the dis-
tributee 1s entitled o,

The only :'eason tie executor could be neld liable for
taxes on properties of tie estcte wnich he distributed without
and order oi Frobate Courl would be that such distribution
is without authority and void ana therefore under the law,
tine executor stlll has these asscis under his care, charge
or manazement and therefore should list them for taxes.

In 24 Ce Je &t pace 498, paragraph 1lod9:

"Volunitary paymenie to distributées with-
out an crder or decree of court authora
iging the same are mace by the represen=~
tative at his own peril, although the
representative acted in good faeith in
naking such payments, and in ignorance
of the existence oi any debt or claim
asainst the estate. Such distribution
is, however, perfectly lesgal, and die-
vests the personal represent:otive of
title to the property delivered to the
legatee or distributee. Furthermore

the representative may be entitled to
credit for the payments wade, if they
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are correct and not more than the re-
clpient's distributive share, and will
be protected by a subsequent decree
authorizing sucih payments, or allowing
an account in wihici such payments ere
stated,"

Also in Woerner American Law of Administretion, Third
Edition, Volume 3, page 1793, paragrpph 519, we [{ind the rule
stated as follows:

"ihe seme rule holds good in respect
of' payrents to & adult distributees

and legatees. The accountant (adminis-
trator or executor) is entitled to
credit against these to full extent

of nayments made to them whether

ordered by the court or not, 1lhe exe=
cutor or administrator may vest in
e dis ntees e and pose

session of thelr respective snares
belore an order 0l CLSLribution IS made,
Or WlThout any such Order."

In the case of Burns v, Burns, 137 Federal 78l, the eourt
held that a conveyance by an administrator to distributees
of their respective shares of personal properties of an estate
which is not previously authorized but which is subsequently
approved by the Probate Court divests the administrator of
all title and interest therein and invests it in the distri-
butee as on the date of the conveyance., In Volume 126 A. L. R.
the annotator treats tihe subgect of the right of the executor
or administrator to credit on account of advances of distributee
before obtalning an order of distribution. At page 781, the
general rule is stated as follows:

"It 15 a gensrel rule that an executor
or administrator is entitled to credit
on account of advances to, or disburse-
ments in behalfl of, distrlbutces before
obtaining an order of éistribution,
where such distributeces would have been
entitled to such sums vpon final dis-
tribution.”

Decisions from the courits of twenty-eight states and
Pederal Gourt of the United States are clted in this anno=-
tation as supporting this rule. The case of Young v, Thrasher,
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supra, 1s cited as authorliy for application of this rule
in Missouri,

CLICLUSION,

From the foregolng, 1t is the opinion of this department
that;

(1) An administrator or executor of t e estate administered
upon ie not lieble or subjecet to a personal or property tax on
property disiributed by en executor or saministrator prior to
the tax assessment date vhere such digtribution 1s made without
an order of Probate Court,.

(2) The rule announced in paragreph 1 herein is applicable
even though the Probate Court approves the distribution by the
approval made subsequent to such distribution,

(3) /n administrator or executor of an estate may dis=-
tribute personal property without an order of Probate Court,
but he is liable under his bond for making an unauthorized
distribution without an order of court.

Respectfully submitted,

TYRLL W, BURTON
Asslstant Attorney-Ceneral

APFROVED:

ROY MceKITTRICK
Attorney-General

TWB: PD



