
TAXATION : 
ADMINISTRATORS AND 
EXECUTORS : 

An execut or or administrator may at his 
own peril distribute persona l property 
or the estate without an order or the 
Proba te court and if such distribution is 
made before the tax- assessment date, then 
the estate is not subject to be taxed on 
the properties so distributed. 

DISTRIBUTION OF ES~ATES : 

Jul y 1 .3 , 1943 

1Ion . J·esse 1' . 1 tl tc,.ell 
Chairman, ~t[ tc ·r~ _ont isslJn 
Jefferson City , r·~i s so ,tri 

Dear Sir: 

F r LED 

b .Z 
This is in ropl y to yours of r ecent d~ te wherein you 

submit t he following questions : 

11 (1) Is an administrator or c.n executor 
or the estate liabl e or subJect to a 
personal proper ty tax on prorert y dis ­
tributed by an admJnistr•ttor or executor, 
whon distri uted prior to June 1st, the 
taxabl e date , .1t~out o'l t elring nn ..... rder 
of dlstrlbution ll'Om the Fro'Late ourt . 

" ( 2 ) Is an ecun~ l~.i.. s t r . tor Ol"' an executor 
or t~e ~ &tate l La t le or su~j cct t o e 
personal property ta.x o:: prop --rty dis ­
tributed pri or to Jun6 1st , tile ta.xaLle 
date , without obt..linin.,?. un vr<ier o r 
d..i..str:tbut!.on from the Probate Court , 
if tne }'rebate Court therea.fter nnpr~ves 
such distr i bution b tho a ouroval of a 
settlem'-'nt suosequent y ltla<...e :tn \In en 
credit i s taken for 3Uch distribution . 

11 ( 3 ) nay an au."ll..Ln ... strator or an exe ­
cutor o.f an estute di s tribut~ ~ersonal 
property VIi t .10ut an order o~· the probate 
Court . (The detcrmlnatlon of this c.ues ­
tion wi 11 be a c:ui de to be rollowed by 
t he tax- collecting a~encios should the 
Pr obate Court at any tlme r efuse to 
approve a settl .oment in which credit 
is sou~ht for dis t r ibution made without 
a prior order of' 1;he court ). n 
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Under ,-,tjction 1094iU • S . 1~.:>~ , it is iJl'<>via.od that 
every person hol~inf, or O\min?; p. o t.rty on tr1e ~irst day o f 
June shall be liubl c for taxes thereon . 

Under 5ec ti on 10950 .t • tJ .& 1~3v , it ls the duLY of each 
t axpa: t. r tu l iat t.ll p v Drty O\mva by ~..t<Hl tu.xpayer or under 
h.ls c &.._c; , caart,c ur r.lE.!Hl.~eLt..,llt . Un::l"'r ..,e c.t.lon lut~o7 .h . ~ . 
1J3u, pro visioHs ar·e lll£HlC l Ol' Ll•v ass<.A:lBin . of -cuo a ssets of 
estates \lhich &ro in 1rob te court . t.rnis .... oction reads in 
pnrt us 1ul .Lows: 

11 It shall oe t!J.(; uu.t of \,.' c;ry judg t:l 
of tn.o pr·obc. te cour·~ ill ouc_l county i n 
this s ·l:;t...te to cortif'y to tde county 
asses so.~ , o ..... t1 ... ~ 1'ir::; t ~ . ..>I.tda..,- o.' June 
in ovory ., \,.ar , a ri .:;tt;n l.lst o1' every 
administrator , executor and guardian, 
and o f e very other person legall~ ln 
char~e ~nd control o f any estate in 
t1e ~robate court ; an 1 ;lcr( a lttr , and 
upon sue 1 c ertJ.1' ... cation, · t sh 11 b e 
the duty of t .. f~ co utt~· .. ~.Jessor to take 
from one~ adm1nis~rator , cx~cutor~ 
~ardian, andever y other pl1rson l ogul.ly 
in C 41ai.' ~e an<i convrol o~ any ost.ate in 
suc1 ~robace c~Jur!:i , or .t1~0.1 t1.e papers 
and r ecorJs oJ: ... court rolatin, to 
snc11 estates , a list of personal 
prop(..rty, and 1 o •. wsoss the same a c ­
cor·d~n t to la.w--suc 1 1)ropcrty ll~;:;rt!oy 
bo:n- c~clared to be SU 'ject to tax­
ation 1n said coun~y f or all l awful 
purposes \~.lavsocver , so l :>n \ a s the 
probttt,e cot.U't "Chcreof retains juris -
diction 0 ..1 sue 1 c.st .... te ; · ·. -: 11 

Your first q~estio:1 ""Oes to tee quest• on of the liabi l i t y 
of t he e~ecutor for ~axeo on prop\,.rty wnich he distributed prior 
to t h e first of J une a::1d V!i thout .. !1 order .>f co11.rt a u thorizing 
such di stribution . In searchinr- the s tatutes on .;~ 1is questi on, 
we do not fJ.nd anJ _)revisions -:h~rein which would orohi bit the 
executor or ndlinls trato1~ o f n l.state ~rom rnaKln.:; a distribution 
b e fore the t ime tho semi - qnnual settlement exjires • • 

Under provisions o: ~action 235 R. ~ . 1 939 , i t ls provided 
that t he executors_s~all no t be compelled to make a distribution 
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untill six 1 tonths uft<..r t he d :ate u.: l c:: Gers . It nill be noted 
ho\~ev<.;r·, that thJ.s ctoes not :>· .. ob i.bit the executor fron maki.r.g 
a dis cri 0u·cl o11 oow. ...L!lL i:iho fl.!.X tO!l"G!".S uftcr t. 1e date of 

l et..,ers if l.Le -oJ \l ... l l '.nr, L..~SU:tc t.e ros1)onn!.l>i l ity tha t e 
. ay acq.Ure O.l• .<;c lJ u"!t o _ .. u d.!l, c: c l~c.:.l~ly <l.!. S tl.-9~.but.Lon . 

Unuor . A; L-L,.>n 103 , • .) • l l0J , 1 t is ::> •ovidod "(;nat t • . e 
Proba ';(, Lotu.•t ..... : .'l.u a.a. v!..rlU . 0 !) t..:'! ,a·oers I l (\ J..ntorcs t 
o f t.l~,.; '·:::. tu. v<.J ... ~ -·t. 1--t--·, .L'u.._• l.<.. ;.;~ •oCL:- Co .!.LJ<-::; on of C1cu t s 
or fo~· :;ne;, du...L.o ~~ d-:J:;r~ulnLon ~ , .... 1,.Jert y . t:!O\• -

evor , und~..~.· G l- ... ...,,.,C C-O • .~. , C "Jc.. .. .1. -- v • .l.v ..... :.~bC.vC \,v trt Ilt:..LA<;S ~ ... 
o1•der .J_ ".:.b'..lC--.J •• ·.:...,lin si :~ 10: ...... , ... ter· lo ~ters 1lciVe 
been r.;ran ..,eo , t ... ~: o."o~.Ltor . ' ... d<-1" .... cc1;ion i20S 'IJouJ.d no t bo re -
quired ... o .• u .... t ........ t.liS .;:.· ..~. bu·.-; _c., 1 ~til. a~ to.t• s .. A z onths of' the 
date of' the le "Ct ..... ::, . In Vul u.10 2 of •:_ i s~ ou.r·i •• &.ct_ ce ar .. d 
}''o-ms" \ 
stat cneHt: 

... ...... tbau:;h at ... c"cJ.vn ~:d7 , the uut ... or , tf-t <:(;;S th..~..s 

" .nee ::;o~~tlo .u nt cruJnvt be • at b .1 -

t ... l u.·;;;c. •. : .; o < '1 t tu as b< esn .n :OltC 
.'rocc.., s 0. ~.dlt:ll _f,·,:. at.:.ull ful' si .. . 
no oo.rt.~.al Gi..:~ ~1· ... 1> 1·:; o "' c e11 bo rtac·e 
until six •onths ~-ftl>l' t r1 elate of 
l u ttel .. S . 11 

.I'hls St vOdl>ll"C t 'ld.f UO COL'reo t. • .0\ ibVv.;..' , ~ t t ooJ not 'lOld 
tno.t u <listl•luu·i;ion w.lich l s >rena.turel y tuJ.e \lould be vo~d 
and that ownc,rshio O .L p~·o~ rt~ so dis ·ributod \ o1dd ot pr..ss 
to t he di s tributee . In Volume 24 c. J . at "')a ·c 473 , .octlon 
1281, \./6 li ... lct tne rul e as to ua!dng disl:.l'lbutiun of c..sta t<;tJ 
stated lS fvllo \s : 

" ·. -. ·· Nevert 1oloss , it .:.s t:lu iuty 
vf t'1e rept>esenta ti vo "'"' :... ~c c..dJ tr·i ­
bution as soon~· is con::;:stent ·it. 
t .c ri::;l1.~os oZ cr e.d2..; >:£'~ lAd hi::. own 
safety; ~.rd c. e it .:.s ,w.dc CJ ;<:.rent 
'th!lt t~.cre c..J.'C •• tvre ti!J..,f.j'CS vll hru.d 
t 1a:.. \,:.1.!.. <.. il.e c~~st r•y ful· t .. e p tlJ1.J.C!lt 
o: <iobt~ ,, __ c. oxpc. s<.:a or udl ~:r! _s t1•utiu .... , 
tnc <;vu ... •v •. ,a.y di..I·~{;" dl.~ .... r:t. · ltl n .... e ­
fo~·e '"(; .. e c :we •n~u..inflr-ly a..L.lo •• oa for 
s ettlon e n t of v St&t<... S lO.S <.. l O..t1Sed, or, 
unucl" sl.lc 1 c il.'C'...!"'star.ccs , ~ ..... e re..p i·e­
sentiltl ve may ,?U.Y o or ler•ac.Les or 
distributive s1.a.re..; in o.dvo.11ce of such 
time , tukin('; u rci'unuinc bond rom 
those \"1110 arc thus aid. ""~ ~ -" 
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In tlle case of Youn,., v . ~1hrasher , 48 o . i Jpeal 327 , 335 , 
a ~uos tion slmilo.r to {; .1:1 vnc here ·..ma.er cons.: utn•o.tion na oe ­
fore tno yt . LO~~s vourt of 1pe&l s . In that cuao , the exe­
cu"t.or previous to ;Ciual sottleL-:umt paid out t.J''lOtmts to distr i ­
butt.;eS wit 10ut an o.cder 0! CI.>Ltrt . In speu.kin3 of tillS po.ymont , 
the cou •t said: 

" ~r -:: -:: ~ ~.· "'he mere ... 'let 'that t ... o 1-:.:>noy 
was paid to -renry C. , v1i thout .:-J..rst ob­
taL"lin~ an order of c.l s t-ri bution, could 
not affect the <. tos tio:n on t he r i ts , 
been ne , ...~..f not •:n hac been 'ElJ.c. ·~.nry 
.; • , ho \VO .ld .lLo. vo •>een on titled to an 
oraor v... u s cr .. o t, .on .dl Lll s .. a vor· for u. t 
leo.s tl 300 . ~.: : -::" 

'l'hl s c ase is cl -ed as u ..... t! .. ol..,i ty fo1~ the rule thaJc an adminis ­
trator ls entttled to c:.·c.o .. tJ in hi~ <ttlemtnt -,l.t .... estate 
for ?·-"J 1 J- .a; il .c.e t....> l .. ·.~ t..ri butoe ..... 'teout any o ·der of the 
'>rob .• te co.trt , ::. u:.lot:.nt • ..;1?-il i _, n.:> t r..OI'( t 1o...a tho din -
trioutce ~J cntL~le~ to . 

Tho onl~ - t.;e.sor.~. t l.v e_.c ...1. ... u:• co-l.C. be 1eld liabl e for 
ta.xos on 1-0•>~r·tics vf ,; ... vest to , .. 1J. ca he <Us 1ib ........ cd \.ltn.out 
and ul dol. .. O..t. ... ub<.lli C "'u ..tr.., \ ou.l . be tnc..t sucn d_.str ibution 
is without u.ut'1or·l ty UJ:ld voJ.u a.~.a t•1erofore un~..o.er t1 ... 0 law, 
t1e executor st.;.ll ho.s thoso assoc!-1 unuor his care , cht.o.r ;o 
or Wllltl ~e 1ent .... 1d therefore shoul list t hcr;t 1'or ta}cs . 

In 24 c . J . at pa e 4tJu , paracrpph 1..3v : 

" Volun'i;[.ry pa,/mon1;s to d:!.scr:.Lbutees uith­
out ar ...... a.er or docPce Jf c.;our·t author-
:. zln the st.ne arc .1a (; hy the r cpresen­
tati vo ut uis O\m I'Jcril , nl thourh the 
repre~entat1 ve auted ln o-ood 1'a1 tl' in 
l1nkin r; sue~ )ayt.t nts , o.nd in 1 norance 
of tnc oxi s tenc0 vl an: <!ebt or cleJ..l!l 
a.,a .... st tiJ.C estat£; . ~llC14 c.ustrib ..... tion 
is , .om vor , :'o ... •fectl:,r 1(; ,".1 1 a.1d cti ­
vc.s t s tho ersonc..l _c,,ro:- cut tJ. ve of' 
titl e to tne ~>ro1)ertj del~ verod to the 
le.~a.:.ee or cU S"~;ribtJ.t<..e . l'ilrthermore 
t he re,JrcsentatJ. vo may be ent.L t l ed to 
credit 1"or t llf.> ·ayuents uade , l f they 
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are correct und not nore t han the re ­
cipi ent ' s dis t ri outi ve snare , and will 
be protected by ~ subsequent decree 
autnori:dn ; sucn payments , or allo .. i ng 
an account in \llll en ~ucn iJayments are 
sta"t. EJd. " 

p.lso in t-loei•ner AJneriC!l.."l La,, of Jl.dministration, Third 
.i!.di tion , \olume 3 , page 1793 , pura ""'~JiAA 519 , we fi nd the rule 
stated as f ollo\ s : 

'"-fhe same rule holds '?;OOd in respect 
ot.1 pay ents to a adult dis t r 1 bu t oes 
and legavees . Tne accountant (a~nis­
trator or execut or) is entitled to 
credit against these to ful l extent 
of :->aynents uade t o them nether 
ordered by tne court or not . ~he exe­
cu tor or administr ator may vest in 
tfie dlstrlbnte es 6oth tlt!o and r os ­
sessi on of their resnectlve s nares 
before an o~·der or distribution is r.tade, 
or wi ti-J.out "~ny sliC'll order . n 

I n tho case of Burns v . Burns, 137 llderal 7&1 , tho court 
held that a conveyance by an administrator to distr ibutees 
of their respec t i ve s:wr es of personal properties of' an estate 
which is not previousl y nut' ... ori..:.ed but \/hich i s subsequently 
approved b:" the Probate court divests t he adr'lin:strator of' 
all title o.nd interest thereir. end in\csts it ~I! the distri ­
butee as on the date of the co~veyance . I n Volume 126 A. t. R. 
t he anno tator tr<.ats t .J.e sub~ect of' c 10 ri-ht o:f tl-te executor 
or administrator to credit on cccount o f advances of distributee 
before obtainin.1 un order of distribution . \ t pas e 781, the 
general rule is stated as ro:lows : 

"I t i a -enrr al rul €- ;.1nt a.1·1 e.Yecutor 
or administrator is entitled to cre~t 
on account of advances to , or disburse­
nents in behalf of, dis t ribUt; L.eS before 
ob tainintr, an order 0..1. di s tribution, 
\Jherc such dis tri butees l'lould have been 
entitled to such sums t>pon final di s ­
t r ibution . " 

Decisions from the courts of twenty- eight stat~s and 
Federal Court of t he United s tates are cited in this anno­
tation as supporting this rul e . The case of Young v . Thrasher, 
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~u;Jr&. , is cu;ed un aut; 1orl ty _·or ap..:.)llcatlon of this rule 
in I.!i ssou.ri . 

(, \;LDSIC; - . 

Front t'1e for t p;oing, 1 t ~s tht. opinion oi' tnis depart ment 
t hat ; 

(1) An aurainlstra.:;or or e;:ecutor of t o estate administered 
upon ie not lio.ble or ~mbj~. c1; to a perconal or property tax on 
propert~ dlDtribut;ed b~· r.r1 ucec..1to::- or a<Ullinistra t or prior to 
t h e tax assessmor t c,ute Yhcrc ~ tC..:i. u~ J ,ibut:on i s made \<Ji thout 
an orcier of P!•obat;e Court . 

(20 The rule a~ounctd i n paragraph 1 ncrein is applicable 
even thoup)l tho lro1ate 001.u·t &.?proves t~-te distribution by the 
approval m&Ce !:>ubse~uent to such di s tribution. 

( 3) . .'n adralni s~ator or e;...ecu ... or of an estate may dis­
tribute personal property \'ithout an O'~'"dt:.r of Probat e Court, 
but he is liabl e under his bond for mrucin~ an unauthorized 
dis t r ibution wi t hout an order of court . 

AI _•RO VhD: 

ROY !loKI 1'TRI C.1.~ 
Attorney- General 

TWB:PD 

Rospectrully submitted, 

~ryr.:, , • 12URT0j• 
Assist ..nt ~ t~orney-t•cneral 


