MUNICIPALITIES: Retirement of bond icsue.
BOARD OF PUBLIC WORKS:

June 18, 1943
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Honorable . Leroy lilller
Prosecuting sttorney
Trenton, Lissouri

Dear Sir:

We are in receipt of your letter of June 10, 1943,
reyuesting en opinion, which letter is as follows:

"Could you please awuvise me in an
opiuion as to the legelity of the
following transaction:

"The City of Treuton, kissourl has
$9000.00 in their sinking and in-
terest rund viilch they would like to
turn over tu tie Board of Public Works
to pay principal and interest due on
electric lizht bonds; and in turn the
Board of Public Works would turn
$5000.00 out of their operating fund
to the City of Trenton, Missouri to
be pleced in the city's contingent
funa."”

We are also in receipt of your letter of June 16,
1945, glving additional information on the above proposi-
tion, which letter is as follows:

"in sanswer to your letter of June
l4-=-Trenton is u third cless city;
the $5000.00 in the siuking wund in-
terest lrund was derived from taxation
as allowed by tue statutes of the
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State of lissouri for such purposes;
a separate depository is set up for
the monies collected by the Board of
Public Vorks; and the bond issue for
the light plant was under statutes

authorizinz a city of this class to

issue bond for the purpose of build-
ing 4 municipally owned light plant.

"] hope this will help you in render-
ing u aecision and if you need any
further information, do not hesitate
to write ne for it.”

Article 51 of Chapter 58, R. S. Missouri, 1939, pro-
vides for the acquisition and operation of municipally owned
utilities and the issusnce and retirement of bonds in coan-
nection with same. The bonded obligzation under this article
is not an obliation of the city, but is an obligeation se-
cured by the plunts and propertlies acyuired, as appears from
the language contained in Sections 7812 and 7815, R. S. Mis-
souri, 1938.

"Sec. 78l2. Whenever @ proposition
shall bLe submiited and adopted by a
majority of the voters of the sald
city votinz on the proposition, then
the sald weterworks system shall be
conveyed to the city by the person,
firam or corporetion owning the sauwse,
which deed shsll convey- to the clty

a valid title to sala property except
that such conveyance shall be subject
to a vendor's lien for the purchase
price of said plant, which shall be
evidenced by boads herein provided
for, which shiall De issued and de-
livereda to the person, firm or cor-
poration selling the property, in pay-
ment therefor. And the said city,

for the purpose of paying for the wat-
srworks plunt, shall lssue bonds to
an amount equal to the agreed purchase
price, whioch shall be known as the

-
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'waterworks bonds,' and wvhich shall
constitute a rirast lien on the water-
works plant so acquired, and all the
property connected therewith or there-
after acquired constituting a part of
the sald plant, Ilncluding the income
arising therefrou, it being the in-
vent ol sscilions 7306 to 7827, how-
ever, tihat there 1ls to be no liabil-
ity on the part of the city to pay

thie smount evidenced by s«ld bonds

out of any other fund then tlhe one
herein specified, and sald bonds

shall not coastitute a llavility of
the city for wnich the gensral reve-
nues thereol cun be approprieted, or
any part thereof, except to pey a rea-
sonavdle fire hydrant rentel for such
hydrents as may be used by the city
for the purpose of [ire protection,
wud washing and flushing streets,
crossings, alleys and sewers, as here-
in provided.”

"Jec., 7813. The suld waterworks plant
and system, when acquired, shall be
subjJect to the control end management

of a board known as the 'board of water-
works commissioners,' who shall have the
powsr to issue to the person, firm or
corporation, in payment for said water-
works system, bonds in such denomina-
tion as may be stated in ths proposi-
tion to ‘he city or as mey be determined
by the board, which bonds shall refer to
and recite sectionsg 7306 to 7827, imelu-
sive, as suthority for their issuance,
unc shall be signed by each member of
the board, attesteac by the secretary,
under the seal of the bosrd, und each
bond shall contein substautially the
following, wuong other asppropriate re-
citals therein:
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"t his vond shall counstitute a Iirst
lien, in the nature of a wortgsge or
veundor's lisn upon «li ths property,
rights, issues uud revenue of tae
weterworks system in tials eity, or

in eny way appertainlng thereto, in-
cluding any wna all funds that way
have becn or muy be derived therefrom,
whether in existence at the time of
the 1ssuing of this bond or thereuafter
acuulred, but this bond shall not cre-
ete any pcrsounal or general liability
oo the part of this city or the per-
sons signing tie same for the payment
tuereof, and the suue shall be paid
only out or the property constituting
t.e wuterworks sgystem and tlhe revenue
derived taerefrom, om wnich it shall
be & rirst lien, as aforesaid, «nd in
cuse oI default in the payment ol the
priveipal hereoi, or any interest due
thereon, lor a perlod of six months,
all ol' the seid property upon wnich it
shall be & lien, as aforesald, shall
be conveyeu by the waterworks commis-
siopers Lo lLane Lolders of the water-
works bonus in the proportion taat the
bonds held by each bears to the eatire
bond issue: Froviced, thet sald prop-
erly auy Dbe conveyed to a trustee
aesignated by a majority or the boad-
holders, toc be held for thes uss of all
tae bondhnolders in the proportion afore-
said, and the conveyaunce of (lhe said
waterworks commiszioners shall also cou-
vey all obligations due to the saild
board ol watverworss .comwissioners from
private corporations, individuals, or
this c¢ity on account of water furnished
or consumed, uand suall also convey to
them, tueir grantees und assigns, the
right, privilege and frsnchise to ocon~
tinue therealter the muintensnce and
operation ol suld waterworks system for
a period of thirty years, and for that
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purpose to heve the use of the streets,
avenues, alleys znd other publiec places
of toe city to maintaln and operate the
gaid waterworks plant.'

"The seid bonds shsll run for a period
of twenly years and draw interest at

the rate of six per ceut per annum, pay-
eble seri-annually, said interest to be
evidenced by the coupons attached. The
bonds und coupons shall be negotlable in
form. The coupons may be signed only by
the lithographed signatures of the presi-
dent of the board snd the ssecretary
thereor,." '

Article X, Section 20, or the Missouri Constitution
prohibits the diverting of funds, and is as follows:

"The moneys arising from sny loan, debt

or liability, contracted by the State,

or any county, city, town or other munici-
pal corporation, shall be applied to the
purposes for wliich they were obtained, or
to the repayment of such debt or liability,
ana not otherwise."

Section 7825, R. 3. Missouri, 19359, provides that
the funds reised under Chupter 58, Article 51, R. S, Mis~-
souri, 1939, shall not be aliverteu, una is as follows:

"The hoara ol waterworks commissioners
and the manager of the waterworks systeam
shall be liable on their bonds for any
willful or negligent misappropriation of
the moneys or properties of the water-
works systen, and no part of the sald
moneys or properties chsll be diverted
frow the depository selected a3 provided
in sections 7806 to 7827, inclusive, nor
shall the city council or other officers
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of tne city have any power to divert

tae same, wnd the city, or any holder

of the bonds issued under said sec-
tions, may at any time enjoin the mis-
aeppropriation or waste of the funds of
the waterworks system, or may by man-
damus proceeuing compel the raising of
gsufficient funds to comply with the
provisions of section 7820, or the per-
Tformence of any other duty enjoineda on
them, .ny woney recovered from any mem-
ber of the board of weterworks commis-
sloners, or the manager of such water-
worss plant, or eny sureties on their
bonds, for faillure to perform their of-
ficial duties, or for the misapplication
of wy of the money or properties of the
waterworks system, shall be peid into
the depository selectea under sections
7806 to 7827, inclusive."

Part III orf 3ection 7820, R. S. missouri, 1939, pro-
vides for tue setting up of & sinking tund for the payment
of sald bonds, znd furtlier provides that, “Sald sinking
fund to remain in the depository to be selected as herein
provided, snd to araw interest.®

We also subalt herewith &« copy of an opinion duted
April 30, 1945, addressed fto Honoruble .. ' Pulliaum, City
Clerk, Sullivan, 'issouri, which discusses the general
question of lhandling the unds derived from (ne operation
of a municipally owned light plant acuuired under Chapter
38, srticle 51, above nmentioned.

We I'ind no declsions renderceu by the appellate courts

of this state construing tae provisions of said Chapter 48,
Article 81, involving the nuestions under consideration.

;0L CLUSION

The ,5000,00 ia the sinking any interest fumd, hav-
ing been derived from taxetion, cumnot be used to pay the
principal end interest due on tue electric lisht bonds
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because such use would be o diversion ol lunds raised by
taxes helonging tc the city for the paywent of an obliga-
tion tuat is not au obligabtion of the city. .s long as

of sald bonded indebtcuness remeins unpald, the
$5000.00 that the Boaru of Publie Works propogses to turn
over to the vily of Trenton to De placed iun tihe city's
contingent fuanu should not be turned over to the city be-
cuuse such actiou would be in violatlon of' Sestion 7825,
Re 3. Missouri, 1903, 1n tuat 1t would be =« ulversion of
the fund frow (ue purpose for wnich it wss escoumulated.
We are of tlhe cpinion that there 1s ao lsw prohibiting
the Board of Fublic Works Ifrom applyi.g the 95000.00, or
any other fuunds in its operating fund, towsrd the payment
of principal end luterest due ou the bonds which are se~
cured by the plent from the operation of walch plant said
funds were accumulated,

Respectiully submitted

LEO A, POLITTE
Assistant attorney General °

APPROVED:

ROY MeKITILIcX

Attorney Geaeral



