PROSECUTING ATTORNEYS: (1) Duties of prosecutiug aciorneys
relative to the escheat statutes;
(2) Officers not allowed additional
compensation f'or the performance
of officisl dutiss.

January 21, 1943.

A
v TFILED

Honorable Robert I. lisagher éé;

Prosecuting Attorney
Madison County
Fredericktown, Missourl

Dear lir, Meagher:

The Attorney-General wishes to acknowledge
recelipt of your letter of January 14, 19435, in which you
request an opinion from this Department. Your letter,
omitting caption and signature, is as followsi

"Mary Fisher, a resident of this
County, died more than a year ago,
siezed of real estate which has been
appralsed at {j25600.,00; administration
has been had upon her estate and all
debts pald, final settlement made and
the valance of the personal property
has been paid into the ischeat Fund
of the State of Mlssouri, as provided
for in Section 621 of the 1939 Revised
Statutes of Missouri.

"urs, Fisher's only heir is Valburga
Zaplletal, a sister who is not a citi-
zen of the United States and who re-
sides in Czechoslavakia.

"Please let me have an opinion from
your department as whether this is a
proper case under Artiecle Ona of
Chaptsr Three of the 1939 Revised
~tatutes of the 3tate of liissouri for
the prosecuting attorney to file an
information and carry out the require-
ments of Section 620 to 642, inclusive,
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1939 nevised Statutes of Missouri,
for sald property to be sold and money
paid into the kascheat Fund.

"Also, let me have an opinion as to
Section640 which providoes as to whether
the compensation allowed to the Prose-
cuting Attorney by the Court could be
retained by the Prosecuting Attorney or
must said compensation be pald into the
County Treasury as fees in criminal
cases."

Your request seesms to be in two sections, the first
quastion being as to whether under the circumstances and facts
set out in your letter, you should file an information on
benalf of the State in the Circuit Court of your county asking
that the lands be escheated to the State of ilissouri. Your
second question is as to whether or not under Section 640,

i, Se lOe 1939, the prosecuting attorney is entitled to the
compensation called for in such section or whether it should
be pald intc the county treasury of Madison Cocuntye.

I.

In answer to question number one, this writer assumes
that the only question involved relates to the disposal of the
real estate which was a part of the estate of the person named
in your requast, since your letter states that the personal
property has been paid into the escheat funu of the State of
Missouri.

Section 620, Re S+ lio. 1939, provides as follows:

"If any person dis intestate, selzed

of any real or personal property,
leaving no heirs or representatives
capable of inheriting the same; or,

if upon final settlement of an executor
or administrator, there is a balance

in his hands belonging to some legatee
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or dlstribvutes: who 1s a non-rosi-

dent or who is not iIn a situation to
recelive the same and give = discharge
thereof or who does not appsar by
himself or agent to claim and receive
the same; or, if upon final settlement
of an assignee for the benefit of
creditors, there shall remain in his
possession any unclaimed dividends; or,
if upon final report of any sheriff to
the court, it 1s shown that the intercsts
in the proceeds of the sale of land in
partition of certain partiss, who are
avsent from the state, who are non-resi-
dents, who are not known or named in
the proceedings, or who, from any cause,
ere not in a sltuatlion to receive the
same, are in his hands unpaid and un-
claimed; or, if, upon final settlement
of the receiver of any company or
corporation which has been doing busi-
ness in this state, thers is money in
his hands unpaid and unclaimed, in each
and svery such instance such real and
personal sstate shall escheat and vest
in the state, subject to and in accord-
ance with the provisions of this chapter.”

It appears from the section above guoted that if the
only helr to the decedent's estate 1is not a citizen of the
United States ana 1s not "in a situation to ruceive" the
property whicu hs would be entitled to under the statutes of
Missouri, then the property of the decedent, both real and
personal, shall escheat and vest in the State of kissouri.

Section 625, Re S« Mo., 1939, provides as follows:

"Wlhen the prosecuting attorney shall be
informe., or nave reason to believe,

that any real sstate within hils county

has escheated to ths state, and such
estate shall not have been sold according
to law, within five years after the death
of the person last selzed, for the pay-
ment of the debts of the deceased, he shall
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file an information in behalf of

the state in the circuit court of

the county in which such estate is
situate, setting forth a description
of tha sstate, ths name of the peraon
last lawfully seized, the names of
the terre-tenants and persons claim-
ing the same, 1 known, and the facts
and circumstances in consequence of
which such estate is claimed to have
eschoated and alleging that, by reason
thereof, the state of lilssouri hath
right to such cstate."

ihe section just sat out above sets out the duties
of the prosecuting attorney where he is informed or knows
of hls own knowledge that there ls property in his county
which, under certain circuustances, cannot be received by
the legal heir. From your letter requesting this opinion
it appears that the only heir of lNrs. isher is a resident
of Czechoslavakla and is incapable of receiving the property
which she is lawfully entlitled to. It further appears from
your letter that you, as Prosecuting Aittorney of ladison
Lounty, had been informed or through your own knowledge are
aware of such fact and that there is property in your county
which she would be entitled to if ghe were capables of inhori-
ting it. Section 625, supra, provides that if the prosecuting
attorney lkmows of such condition that ne shall then file an
Information in the circult court of the county wherein he is
an oiflcer and where the property 1s located, requesting that
in view of such clrecumstances the property should escheat to
the State of lissouri.

Therefore, it is the opinion of this Departuent
that under the circumstances and facts as set out in your
requost, and the provisions of Sections 620 and 625, that 1t
would be your duty as Prosecuting Attorney to file such infor-
mation as called for in Section 625,

II.

The second question about which you request an
opinion is as to whether or not you ars entitled to retain
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the compensation allowsd tiie prosecuting attorne; in Section
640, He Se MMOe 1839.

Under and by virtue of fsction 12939, R. 5. Hoo
1939, the prosecuting attorney of your county is entitled
and shall recelve & certain specified salary, Thus, the
question whilcn you wish answered resolves 1tself into the
question as to whether or not a prosecuting attorney is
entitled to extra compensation in addition to that allowed
him oy law.

In the recent case of Nodaway County v. Kidder,
129 S. We (2d) 857, 344 lic. 795, the Supreme Court of lilssouri
went into this question rather thoroughly and under the law as
set out in that case an officer is not entitled to additional
compensation where his salary 1ls speclfically set out by
statute. It is true that 17 additional dutlies to thoss specified
by statute are placed upon an officer that he may in certain.
Instances receive additional fees or compensation. Ilowever,
the dutiles specifisd under the escheat statute have refercence
to matters pertaining to and relating to the officlal dutles
of the prosecuting attorney and the services rendered pursuant
to such statutes are within the scope of sald official dutles.
As stated in Nodaway County v. Kldder, cited above, public
pollicy requires that a public officer be denled additional
conpensation for performming official dutles.

Therefore, it is the opinion of this Department that
the compensation to the prosecuting attorney as specified in
Section 640, Re. S. loe. 1939, shall not be retalned by the prose-
cuting attorney but shall be pald into the treasury of liadison
County as fees in criminal cases are paid.

Hespectfully submitcted,

JOHON S. PHILLIPS
Assistant Attornej-General

APPAOV D3

10Y HcKITTRICK
Attorney-General
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