
PROSECUTING ATTORNEYS : Should not accept employment to 
appear for clients bef ore County Court. 

October 4, 1943 

Hon. Gor don J. Mass ey 
Pros ecut ing Attorney 
Ozt.r k , )l.i ssouri 

Dear Mr. Massey : 

FILE 0 

5 7 
Under date of Sept ember 29 , 19 43 , you wrote thi s 

offi ce request i ng an opi nion as follows: 

"Pl ease advise me whet her or not t he 
pr osecuting att orney ot a co unty 9an 
repr esent petitionei·s in the pr oceed­
i ngs of establishing a new r oad . 

"I t ake t he position that s ince t he 
prosecuting att or ney r epresents t he 
count y court he cannot r epr esent the 
petiti oner s . " 

I t v~uld seam that t he position you t ake is the 
correct one . 

The pr ocedur e for the establishment or roads i s 
found in Article 1, Sect ion 46, R . ~ . Mo . 1939. The 
f irst s entence of Sect i on 8473 is a s f ol l ows : 

"Appli cations ror the establishment or 
all public roads, except state roads, 
shall be made by petition to the county 
court. * * *" 

The pro secuting attorney is the legal advisor or 
t he county court. Section 12944, R. s . Mo. 1939, a s 
follows: 

"He shall prosecut e or defend, a s t he case 
may r equi r e, all civil suits in which the 
county is interested, repr esent generally 



Ron . Gordon J .Massey -2- October 4 , 1943 

the county in all matters ot law, investigate 
all cla ims against the county , draw all con- · 
tracts rela ting to the business or the county , 
and shall give his olinion, without fee , in 
matters of law in wE:ch the countz. ls Interest­
ed, e.na in writ!~ Vii en demanded, to the county 
oourt , or any ju e t!fereot , except in counties 
1i Which there may be a county counselor . He 
shall also attend and ~roseeute , on behalf of 
the state, all cases before justice& o~ the 
peace , when the state is made a party thereto: 
Provided, county courts of any county in this 
state owning swamp or overflowed lands may ~­
ploy special counsel or attorneys to r epresent 
said county or counties in prosecuting or de­
fending any suit or suits by or against said 
county or counties tor the recovery or preser­
vation or any or all of said swamp or overflowed 
lands, and quieting the title ot the said county 
or counties thereto , and to pay such special 
counsel or attorneys reasonable compensation 
tor their services, to be paid out or any funds 
arising from the sale or said swamp or overflowed 
lands , or out of the general revenue tund of said 
county or counties . " {Under scorings ours) 

As the legal c.dvisor of the county court if called 
upon by the court or any member thereof , it would be his 
duty to advise the court on matters ot law in connection 
with the tiling and determining ot a petition to open a 
road . 

In Sharswood on legal ethics the following brief 
quotation is taken from page 83 : 

"Now the lawy-er is not mer ely the agent of 
the party; he is an office~ ot the court . 
The party has a right to have his case de­
cided upon the law and the evi dence , and to 
have every view presented to the minds or 
the judges, which can legitimately bear upon 
the question . " 

It is impo ssible to see how a prosecuting attorney 
could act as the legal advisor of the county court and 
fairly and impartially advise the court upon the law on 
one .hand , and on the other hand renr esent petitioners 
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before the court, and try to lay before the court only 
such things as would be favorable to the side of the 
petitioners. 

Conclusion 

It is our conclusion that a prosecuting att orney should 
not a ccept cmnloyment to represent petitioners before the 
county court who a re petitioning the opening or establish­
ment of a public road a s this would place the prcsecuting 
a t t orney in the position ot attempt ing to represent two 
different p~rties in the same transaction where there n1~t 
be a diversity of interest. 

APPROY::;D : 

ROY UcK!'I·Tn!cX 
Attorney- General 

WOJ:ir 

I~e spccttully submitted 

· • 0 . Jackson 
Assistant httorney-General 


