
\ 
CRIMINAL PROCEDURE : On disqualifi cation of a requested judge, 

the regular judge and not the requested 
\ judge s hall request another judge. 

U.r . C. LoGan ·•arr 
~osocutinc Att orney 
•. ;or c an Count y 

June 24 , 1943 

Flrot !lationD.l Et.mk Bu1ldin:J; 
Versailles , Jis sour l 

Dear Sir: 

Fl LE 0 

57 

uo are in r eceipt of your letter of June 24 , 1 43 , in 
which you r oquest an , , inion !'r om this de-pnrt...111ont, ao fol­
l ows: 

"r.cf'or o Judt;o Blair of our circuit went 
t o t· ~c nrrny , ,'le s prc 1nlly sot for JunE" 
21 , o. murder ·trial , and admonished t ho 
d e fendant t o be s•Jre and be r ec.dy for 
tri al. ~e Court order pr ov ' dod that 
Judro \V . · 4 • ;1'1.\'Tif'!.d ·.o of Col,u'®1o. ,,o,lJd 
be over o.nd to.·~e cho.r ce of t 'lo caso Or' 
Juno 21, 1943 , tho adjourned day of t 11e 
recular Apr.!.l tori 1943 . This Wru:J b y 
v .:.rtt1o of a~r'.;!l.or~ ty o:f' s oc 4:04:0- 1931 . 

" Judc e w. ·:. 'J~.nwldd·'.e htld to h~ ~.d court 
in h is c i r cu! t , in Col u-nb·4a , a.."l.d could 
not como hero on June 21 , t ho day s e t. 
Jude a Bln.:.r , t hen arrnnced , to hnvo Judee 
Chas . J ac · ~s o..n to come up f ro 1 t ho C nnXton 
County Clrc•.t ". t . Then VThon Jutl.e 21 , ca-ne, 
Judce Chns . Jac\ ..so'l, :10.d to h old court 1n 
C~e!l CoU!ltJ, ru:..d. '10 Cho.s . Ja.c· .s on , ~O~"lt 
J udGe Tom Moor e f r om Ozarlc, ... :o . , o~ t he 
3la t C lrcul t . J t.ld.r:e Torn. "!c ore, he ld Court 
here on Juno 21, Q.lld Court was adjourned 
t o t~ od.noaday June 23, 1943. 

"Jud~o rl . A. Lruorcr of Gasconade County, 
wao up, today , and he re!'used t o taJ:e jur-
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isd ~ ction , sayi~n t11!lt the o':'lly judc;e 
to nc t as a s .:o::. t · tu tc j ~J. _;o , YJe>.s Jud0o 
1. • nin\7 .:ddio • 

" I!~ t h o nntrder caso , t· at J·..ld .;e :'om :·ooro 
co t:inucd t v July 2G , L.~.t13 . T'uc ca. so ;1as 
not tr·er:. boco..:..tso tLe de!e .. .da .... t 't'tr· ... cc.l l~P 
in Gourt w.:. tllou t a..."'l a tto.r ... -:ey, ar <l t .. e 
l ocal a ttorneys t !llit ~•era a191) vtod by t he 
.... o· .r t , bocc;ed for a cont.:nuru1ce on t '1o 
gr ou <l that in a murder case t • o:,- co 4ld 
not r e t ready ::m. t hrco :1ot.ra not:!.ce . 

"!lore ::s t he q ,1ost i<:;I. t : ..nt .... rals .:.."lf , v1:..at 
k · nd o:: legul tc.:~ lc 1s t _e rcc ... r ,l c , : 
t1 is bus.:..""leas of S'lbstit .to ~ 1~r;os calL ng 
irl ot!:.er j udcoc t .o t~ t: ... e ca.sc . : a:. 
suro t !\at t horo v:.:ll be no st1pula.t1oz. of 
~~e~e!'l.t bctrrcoc tLc ote.tc or.d t l:.o a.ttor­
noya f :>r tl:e clefc .. ....:.a.1.t, to have .. u~·e :'o. 
~:oorc try the case Z'i.lly ZC . Jf t:'!.c dofen­
do.:.1t ["003 to t r ial o.. ... d is C~.1Victod S..."'ld is 
S C:'l#.:; to t!1e • 0:"' , l'..J:n ::e been tr,;.,ed 0.> U 

jud~o f 1i th j u r i sdict: on a.~d c.u~1-tor.: t y t o 
sot .tr.~. t he ca.sc? In case of t l:..o c.bocnce 
or tho recule.r j ud[;e, it sooms t hat t ho 
stc.t t1 t0 ar_o•· ld OC closely follO\VCd, Gr-d 
the. t any con"liicti ou th&t t :.o otnte s ho tl d 
• e L C.o t o c tand u..,1. T"r ose t\':o cont inu-
a. co ln ti .. is atnto cas o has been ver y cx­
~.C·-!:' ·-.. ~ :.oc~\!SC. -:; __ c wi t!~cssco h a.vv beon 
out of' .:..e..::sa.s c::t., D.n.u ..... t . i.ol . .!.s. .nat i s 
:;o1:r orln1o"l e.bout J-..:d..::;c ':...'om . !oc..rv tr-,:; L"!g 
the ca.s c 0.1. July 2C , 1 J43 - " 

:";cction 40 { J , 1~ . o.) . L~ . l 95J , reads as ~ollowo : 

":::.f, in uny case, t l .o judge shall b e inco.'1-
po-ce .t t~ s: t , 1 or o.r :. of the cuu se::s mcr>­
tionod i.."'l sectl..>n 403', 1 anG n o person t o 
tr-; t he case w::!.ll :;~:-va ,,~e.. e lee ~:.all a.::: 
such ope c! n l j udco , t o ~ d~c of said court 
s~.~.S.l::. l-:.1 el t:1cr ca.se sot t.1.e C(.;.:Je d~\V!' for 
tr ".al on s -:.me da:; ~r t :...e tcr.1, ,~r o .. 1 some 
day as early as prccticable in vacntio~ , 
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tt"'ld notify and request anothor circuit 
or cr~~:nal judce to try tho case; ~~d 
1 t s.~ll be the duty of the j ldge so 
requested to ap ·.car a~1C. hold t!1e court 
o.t t :.e ti.tO appo~nted for t!'lo tr::al .,r 
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ao.id cnso ; and h e s .all, d•lr ing t.-1e trlnl 
of sa:1 case , 1osscss all tho po~ers ~~d 
perform all tho d'ltlos of the judGe at a 
rec~lar ter~ of said court, and ma y ad­
j o,.rn tLe caoa f r om. day t o da::r, or to 
so~.e other t~ tc , as the exigc~ .c · es of t h.o 
ca.De .. JJ.y requ :rc , n.~.c. ""7AY (-ra.."'1 t a clUl.ne o 
of venue .:n sa.!d ca.so to the cb ... cui t court 
of anot~1er cotmt:,- 1n t:~o sa..~o circuit , or 
t o ~1ot .or c·rc~lt or cr~inal court; ~~ 
ul1c~1 sa.:.d ca·lnc s '-lnll be rG"'tovod to tho 
c.:rc ll t co -trt of anot!1er county in the 
st:t..-o circ..ti t , 1 t ~hall be the duty of t ·lO 
jud~e so req~ootod to ap~car and hold t he 
court at tho ttmc set f or t~o trial of 
sald case in tho cirolit court of t~o 
c vu..:-1t:r to vrh i c~ said cnse s ~11 be re­
.:toved: Prov:dod., t:.J.at .... ~ t'w pe ~ son 
olectcU. as ouc!1 spcclnl judr:o s.ha.ll re­
fuse to serve, or lf t ~--te judr;c s o requested 
sL.all .fail to nppeo.r a d hold tho court at 
t'~ tL~e a.p~ointod for t~o t r i al of sai d 
case, ~1e j udso o£ snid cour t shall reset 
said case for tri al to suit tl~ conveni en ce 
of the j ·(dGe so requested to try sald case, 
or . .:a:; noti.fy tllld roq•1es t the judge of 
s ... "le othor cl.rcuit to ap:,>ear and t r y said 
cnuse as hGrotofor e pr ovided . Shonld s a -d 
J ~uGe so requested fnll t o ap~ear and hlld 
t he court at tl-to t i e a:>9oi.1tcd for t he 
trial of said c::LSe, t £ j ..1dgc of the cO'lrt 
s '...o.ll order a. cllRnGO or venuo in sa.id co.se 
to s ome ot!1.er circuit. Said order nay bo 
;;ade L..... ter:• tL :o , or by t • .o j udge of tl1.o 

co'..lrt 11 ... vaeati J:: , by ruJ. order 1..~ uri t .:.n ,, 
uhic3:1. tl.~.e judco shall file w 1 t..'l t llo cler1{ 
of t'1o court 1n which su ch ca..1se is pend­
in: . ;· .enevor the j .. tdcc so roquostod s:~ll 
a.p ... )oar o....d ~cld t l:le court for tho t r i a l of 
said case, ho sha l l, ln addition to t he 
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salary now o.llottod by law, r ecel vo 
hls &ct .tLl expenses a:•C:. f:..ve dollars 
por c:.:e 1 for the ti-:~o n ecossar ily en­
gasod i n t11c t r .:~1 o:: sa1d ca:1se , ana 
in . o :.r -G i.o a. _Q. returning .::·r o:-rL t..'1.e 
_place of tr :t:L , ' ·· .:c.... s~1all be ;>aid Otlt 
of t:_"' ... tat o Lreu.s ~r;y •. qon t:.e cert .fl­
ca\.o of the c l er ~ of t '1e court in uhlch 
s"'~ C:1 c t.. lse la ;o .1.t~.i::-~ . ho tover the 
specia..l. ~ J.d-e olecto;J to try a cause 
s_ 1all o.p ... >oar and lO..!.d t· LG co~rt for t h e 
tr l a.l t_lereof ~ :1e s....all recel ve te '! 
dollars _ .. c r day :or t ..e t l. e n ecosso.r i l : 
en.~o..:::;cJ. in suc:1 trlul , a.."1C.l f::.vo dol lars 
or ~ay ~,: .. :.lo ""OL"'r to a.l'ld ~etur- ~'"1:" 

fr,.Jw t-.1e .>:aco oi' tri al if h e ro3 i do 
outs .tG.o of t ! o co1mty- "''Hn•o Ra::d c atlSC 
i 3 tr_od, t o b~ 'a .:d Olt o~ t;o stato 
trurun ... l'Y upon t :w certif : co.te of t'1e 
c lor ::: oi' tha court w ore aald cause l e 
tr.:aJ . • 
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T"no c.~ov~ ~.:- ct:o:.: · •. .:13 ptl.S30~ U!.)O 1 oy t .e •.IU~)TOl'lle Col.l r t of 
t l .. ls s tfl t c :n "t;ho cnsc o!: vtnto v . LlllUUlJt1 174 :ro . o71 , 
wh!c~~ r(wcrscd t:1o 1)l!· .to··. ·>.t t• o Jourt of "'.ppoa:.s L~ t :1o 
sn .o cn3c , roportc(! i:. '37 o . A::p . 23G . ln t his case t ' o 
Supro:~o Court or u.isSOllri, at paee 672, sa!d : 

" • o~ vecember 5, 1~0) , an lnfo~tio wns 
filed o. _:a inst t he appe-la~t in t 11o ... t . 
... 0'1.!.3 ;..)urt 1f ..;r 1 al Jorrect~ on c-l nrc. c 
hixt 't7! t~1 a crlrrl.ns.l offe"lse. ~nbsoC'IUOl tl.," 
n:. c.. ·o:.1.C.ed ".,..f ..~r ntl '" •·:o.s ~ i l od . t-r t he 
ec.id f :ft!.. d o.:, of .)ece . iber, t.."1.e do. te of t he 
f 11.:.... .. ~ o.r t .J.e .f irJt ~. lfor ati0-n , ~~o:-lornble 
".7ill:!.s r. ~lar': , the rc.::; .lar j ',e o.f sa ld 
CO'J.rt ~ vol untar · 1:- dlsqunl .... f le(i hir.solf to 
try t he cause uc;nl.."lst tLe a ppollm'lt a.nd 
co.lled L1 Juclge : · • · • ~ . .Iuche s of t·~e -lev­
o~ ~t'l ~udlcial eire ·1 t to tr:- i t . As Judse 
:h-4G cs fai led an.d refu cd to slt, Judco 
Ciar:,.. called in Judr;c ~.evllle of t ho 
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_:ro~t:,·- t!'lird ~~'!d.:.cia.l c.:.rc·,:t , tho 
o:p o:!.:un t ob ·oct!. .[; ru1.d. ex co _~tL'1G t o 
th.D.L order . Aftcr\ve.rds on i?obrt~nry 
2r , lDOl, affi(tnv·ts ~e~c ~lled by 
t1_c appellant disqual i.f';;!f"- Jndgo 
.. ovlllo; '1:1:1oreupo!. o t-O same da.y 
'cLc.t judGO L"Uldc O..."l ordci· cnllinr ~-: 
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' t; • ..· . • • I.e l.1 : ... . ey of tho T:.irtcc: t:4 
j't.dicinl cir•c·lit ~o o.:.t. ln tho co.cc, to 
\:: __ <...: _ order tl'_c o... c::.lo..YJ.t a.t t~o t..:. o 
ob~ectod nnd oxcc.tcd . ~~e causo was 
tried Lofore jv.d ··c · c .lh.:n.noy , t ho dc­
fo.~as:t fmu1d ll;uilty a.T".d :1.:s pun:i.ol-rnont 
aoooosod c.t : ~00 , f r om rTl:lc .... j,1dr;.r.cnt 
ho appOUJ cd . ' 

11 ..:· ·c- :: L"'l the caso of J.;nto v . oo.r, 
l{G · o . 162, !Ar:RG •• S::3 , J ., d .. sc. soing 
soct~Jn ~177 , Revised ~to.tttco 1889 , 
vo1~ si 'Ltla.r to this CJC" ct not1 under 
dloc..:~osl ") . , sc.-d. t !b.o <iel'm d o. 1t O.!td 
:>l~ ... ooc _ t~-lb uttvl•.noy cc. .r.:...~ fl.VS.:l them­
solves ol' it or not , juo t a.o t!w-; S"\\1 

.. -,ro;er, n d as !;!lo roco1"Ci docs r.ot shot~ 
to tho con-:..!'nry, ti".o proSU""!:'tim will 
0o lr.<lulucc. thn.~ ::. ~ \,as the t_:s 0\ ":l raul t 
t:..a t the:. c1 .!.d r--ot do 3 o , and t!:n t t~1oy 
.:_ _ fL ct \l~i vcd 'i: ::> p!':t vlloro . • 

n:·.l tl'. '1.. .o3o lftm:s, we nro clearly o~ t'1e 
op:tn::o- tha.t Jud"'O Clnrk !lad tl!.O (r.l~l.or.:t ; 
to i."'lvl to Judge . oville to trJ stdd CO.'lGe . 

" ... 1!1:; bri..~GS us t o tho ln~t CU1d moot vi ta.J. 
q·..A:>Stio·, 1ll this ca.oo . '.!he record iJl t his 
en· 'OC d.:ocl :)OOS t,w. t Judge !~ov ~ llQ rospc-­
dod to t le roq':le3t to try th.io CO.tl"lO ; :'lll t 
1~ turt l:or o.ppenr3 that dofendre.t, ·yy llP.:)li­
ca.tlon 1..! duo for.n , dloquolJ.f'ied hin f r o:"' 
pros :tdl1, .. - -~n tho trial of t l1e caoo . .:-..erc­
upo·1, on the onr.:.o l'lay, Jucl5o ·,avillo mo.do 
on oroor call1:..1.[' 1 J~.!go c ..... l'1im1oy, judce 
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of the ~~rteenth circu t, to trJ said 
cause . To t '1e making of this order, 
objections and exco?tions were duly pre­
served. I t is earnestly urged that 
Judgo Neville had no power or author·ty 
to make t he order requesting Judgo c 1-
hitmey to tr J this caso . i'his i s tho 
question that confro~ ts us and it i n 
important, for it is the first tine tbat 
thlo pree:se quostio~ _as been presented 
to ~us court for review. 

"Under the law, courts of general juris­
diction have certa~ inherent powers, but 
~lis particular power to ro4uest the judge 
of anot-'"cr c1rcui t to try a case, does not 
.fall within the inhero ... 1t powor vested either 
in tllo court or tho judge . 'r1rls nutl-tor-· ty 
.:rust depend r ..;r i ts su,:>port abso~.utel., upon 
t he rrov:siO-"S of our statute . The author­
I ty or t he cxcrc:se-or t!~ powor to re­
quos t t '1e judge of s<r-!e other cire"Ui t to 
try t:1e cnuso is oonto.incd 1n scetio!' 2597 , 
Revlsed Stat-tcs 109'3 , wh:...eh pr~v~des, ao 
far as ,portlnent t o t ho queotion involved. 

"' If, ln e:ny case, t :.1o judgo shall bo ln­
co:.:spotent t o sit !'or a.."ly of tho causes 
nentionod in section 2594 , and no person 
t o try t~e case will sorve when olocted as 
s-uo~ special judge , the judge of said court 
shall , in either easo, set tho causo down 
for t r ial on SO!:le day or t he tor.n, or on 
oom.o da:~ as earl:r as pract1.ea.blo 1n vnea­
t1o~, ar~ notify and request the judco of 
s~.o other circuit to trJ t be cause; L~d 
it ohall bo tl~ d,lt~ of t he jud,uo so re­
quostod to a.ppear and u )ld t"ao court at t 1.1e 
tL.e apJ~ointod for t he trial of sa.id cause; 
and he shall, durlns ~o trial of said 
cauao , possess all the powers a::.d perform 
all ~~c dut los of a c1rcu. t judge at a r egu­
lar tel"''l of such court 1 and may adjourt'l t !lo 
case :fr om day to day 1 or to s ome ot:1er tLo, 
as the o.xigoncles of tne case may require, 
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and :n.o.y ··rant a chanr;o of vo':l.ue in said 
cause to tho c:rcult co1rt of anotl~r 
co.lnty 1..."1 the sar .o c: rc..t • t 7 or to ar.ot "'Or 
eire :tl t; a.:nd wh enever sa d cnuso s • .~.n .... l oe 
ro . ved to the c.:.rcu.: t cou!' t ol' arot~~er 
count y ;.n t he se.."!!lo c.:rc ...: t , t t s~nll bo 
t he duty of t l e jndgc: ~o rec; e~ted to a 
noa.r m:d l-lold t h e cout't o.t t b o t ime set 
for the tr al of said cn'3C :n t he circuit 
c m.trt oi t .. e c OutitJ' to w .1c,1 said cnuso 
shall bore .oveJ.: _ v · t.lo<l, t n.at i .f t ..... _e 
porson elected as S llC 1 spec ial judgo s .1a.ll 
refuse to serve, or 11 t ' 1.0 jndr.;e so re­
crtooted StUlll fail t v appen.r an.d hold tho 
court at the t L~ a _·n.,o :n tee for t • .e tr·• al 
o. enid cause , ~ judco of said court 
~!~11 reset saia cause for tr-:8!, to suit 
t~ -e conveni<,-;:cc;-of t •le }Udr;e so re(iUente.d 
to trJ aa .d ca se , ..2: !!'a · ·otTI · cr.d ~­
q ...-cst ~ .jl.ld:o of ~ ot&.;.er clrci..ll t to 
ci.'·nenr u.~1<! !!::_ said _££~, .!!!!. heretofore 
nrov'deCf:T 

11 I t will bo observed t hat t ld s sccti )r. cor­
fers ~~~n o~or upon the juc- e of t e c~r­
cv i t, or t o j'!dge of' t he particulo.r co•.1rt, 
of w'11c:. he is judr•e , a....~d not VT"O:' t "lo 
cour t, and tm verJ ter ns of this section 
1..--: i~nto clearly t hat t his pov:er .is vested 
in t ho r ernlar j ".ldr.;c of t '•e c .: rcuit or of 
t ~e court, 'l.nd not ! :" t•· ... o ~ltr'~ .-c r.ho .... a.:y 
to-'lporar1l7J be cxcrcisll"'£' nov1ors of' t ' e 
roc;nlnr judl"'e , in so:- e ~o.rt · c·llar ca..se . 
The la..l'lQtac c o:f t'"!ll.t section is, ' r tify 
o.nd r·eq~ost t· ~e ~ ,..c ">f s ona e ther c~r­
cu: t to tr-, t • .e ca-..4no . ' 

11 11 i a stat t e · c l ec.rl ., i:to~~noi , t r t he o"ld 
t 1at juuces o.~- c.:.rcu i. ts or of c .... 1rts m1~:1t 
dis~)se of t ' 1o cases pendi!1G bofore tho.~:1, 
to c ?ni'el .. t'w •>Ot-.'•.3r unon. tlle · • ..lC"os of 
t £se court~ , to roq-,est a ~ •dr:e' of another 
cl.rc'l t to try ::mci.' C'l'l ses as are c --·1tem­
plated b j law . 

11 Tho r ule aJ to ,,., ero the P0\1or co request 
t !.1.0 Judge of another circuit is vested, is 
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clea.rly and forcibly anrouncod in th a 
caso oi' ...>tate v . ewou 1 , 129 o . 154 . 
LJ.~WE:JS , J ., s :;oo.:-:lnc for t ·B co· 'rt , 
sad s : 

"' 11lo stat~tto dooo not roq•liro t ' ll\t t 1 o 
roquast iJ:; t .o j tu o o.t' ono circul t of 
t:1.e j ud6o o~ n.. ·othc.t .. c:rcu: t co...trt to 
hold a ter.l"t of co, trA~, Ol" part t \1oroof, 
or to try any part lculo.r cr ln1 o.l cnse , 
s·~ll bo by an order ~r record, but it 
ox Jl .. eosl:,· l>r ovldos that t .1o J'!<lp;,I · tny 

i.Ll. to a\lC.l roq•test, 7~ .:c:1 ev.:dent y rneon o 
th.o.t ' O my do so in 'lis ca:pacl ty as 
j udr;e , o.nd not :uecossarily '--lilo :1e is 
o:ttl c as a. co~rt . ' 

" J\.~dgc :~ovllle certah .. l:t co..tld not ave 
set t h o case (1o,m for :1.ec.r:"'-G, adjourned 
t 110 court , -·etur,cd to r·is ho:-.a , ar.d adc 
t ' lO roq ost of Jud(.·o .cElh ·n. oy to try 
oaid cnuse . J..~ .a could :tot do this , :1o 
is equally r1a th'C 1 n po\'Ior to -w.ko t ' .a 
order L"l .co...trt . 

" '?..1e a.utl:or.~ty to !!'A'\:e the roquost of a 
jud;:;o o~ ~ ot11cr circt~:. t to try t~.e 
caso is vested 1~ t 'J.e juct[jo a 1d '10 ca..'""l 
nu1... ~o this request ir ... c'l-:ul...1bors as j ;,td["o , 
a.•1.d eve...., ~..., vncnt~o.1 or his court . 

"It :s o~ c o t1on occ•.lrron co ~ d 1ti porfect 
nccord \lith. t ... te s to.t·ate , . \l_lero t;.~.c rocu.1.nr 
jud,~o is disqua.lifiecl, to sot t r c case 
dovm for s.;no .mrt l cular tJ.Lte , adjourn 
CO'!rt , rot .rn hO·lB !r. o.not' .. er county , not 
avon 1nt1mn tirl.G 1n co 1rt o.s to \"1hor1 h e 
v:l.t csk to try :tt , then by lottor roquost 
t~~ judrc of' a."'lot• .or circ·c t to o.:;>t>co.r o.t 
n corta.in tl: ' 0 to t r<J t : .c ca..oc, ~d t'~e 
~-; -o roquostod n.:> ,co.rs LL."ld prosenta !'lis 
latter of roq .. ost as aut hor i ty for tlj-ing 
t' 1.0 CO.DC • 

' ,c a.ra cloo.rly o:: t !1.e opin:!.o·-_ t!:nt t '1e 
au t '1or:t:r to request o. j 'ld,....e of s o110 ot'ler 



., -. .o ·u: nrr 

<.;_I·e-.:.:t to t1·.,. a (.;ttC0, nn ccmtcr:lplo.ted 
b.'" s cct1o 1 25 .... 7 , ::; t J-·n, is voo ted a.lo!l.O 
.: . t ;.e- : c- 1lar .i 1 ,.,.c o_ t :10 cil'cu · t or 
oi: the 0 .Pt ovc:::> u i cL '-:.c :n:•oo tdos , 
al!d t C.v ncct:on · vos no ~ ~r 01 .. aut:l­
or:tJ .;.; a. jt1d{:o or r~ct11.i>r· c "'cuit rc­
quco tc... ...o tr .,"' a po..rt c _,, o.~ ct se, to 
oxcrc:se o~ch ri~1t . ' 

-oc·~lo 
quotut.:o , 

85 _;'( } I o o : ~J } 
:n n 'v .>:)Ctlon _ )i' , ... . ~ 

. c·1 tio 1~<1 ln 
s . . ) . 1 33 . 

t ·O • >VO 

J .. loo, thO vU rc.:o v01ll .. t, :l!'l t .0 CQSO of :Jta.te V . nlo11C , 
3:;3 o . 5~-1, 1 . c . ..,09 , G2 J . • ( 21 J 909 , uaid: 

11 I . .on.:>:•able _ i'r·l!: .u.oll~ , t 10. ro ) .. lur 
·,iud c, eel boon clinq·.al::f.i.od o.nd llll.d 
co.l"'.od another c::.rc ul t ~ 1d o , ~-onol·nhlo 
• • • De .l .. ln<- ·, t o try t;: e cuoo. Juc ,...o 
""!' .. •· p!•cn idod a·L -c· c i''r::;t b•·'nl, but 

l' '"'t~r t:'1o ccr.so t'!03 :-o !P ded ~ o dloqus.l~-
1 v~.l h1nwol!' ru"'..d de eli od to roc· cio 
.i\.1rt cr, \:: tel"'OU_.,o:..'1 Jud: o • ell:, cc.l:ed 
·:o:1.or~blc .~ :11 • .) . : roor , : U['O oi' t o 
'l\·:ol"'t • oth ~ ... ,;.dlc'la.J. Diotr.:c~· > .;o tr... tho 
cnoo . Judr;c Greo :1 o.ccc_~tc L te call a.."ld 
pr· ~ldod nt t 1o second t r ial . In h:c 
~)ricf a p cllu.nt chttllol"...res the a uthor ity 
oi: J".ldr,o ..clly to cnll anothor j ud c 
u .. ?On the l"ei' 1Sul of .-t dGO Dc:n.•lng to 

ren · de f.' l!'t ar : ... , o aso but b1 orn.l 
nl"'[;lLYlcnt ; .oro i'lio co·,i1sol 1.-r! t lldrc\T t:.o.·~ 
co~plni t , co lt ~e- not oo noticed 
i' 1rt :;r t "-'. t o sa:T t:!!l t \f e J'ud(;c onr­
~'lS 1ocJ :_"led to a.ct .. tel ·o . ell~- , t c 
rc[ ~d c...r ~ud~e > not J d:;c Uom-1 > ~ -1 t :c 
r lr;:..t a 1(:1 : t uno ·us dut, to ,J.· v uo n:. -
Othnl~ ' • "r-~ ':Jt•l~.,... ,,. • .,., .. ,.... !IL 

J,A.; J .A..t_, ..., • \ .. .... ..., " • • ..... ~ , j • 

6'71, ?4 .... . \ . • 859 ; ..;~ . to " · !·tds ot , 
159 o . 1'70, GO S . " • 130 ;)'' 

A lev , ln t_,_o ca.cc of o:;;tato v . Jl ~ott, 04 ) 
3G> , l J.C. v • . ~ . (2c!J 2..:2 , t. c co rt snid: 

~:· .t , 1 . c . 



ltJ> . G. Locan I .. a.rr - 10- 6- 24-43 

11 .:- ~ • Section 3651, {ov1sed Statutes 
l 92J ( :.o . Stat .. Aru1., p . 3206) , pr ovides 
that whon t ~e judc;o i s incompetent to 
sit for any of t h o causes menti·:med iTt 
Section 3648, 3U~ra, ar.d no person t o 
try t he case ~ill serve w~en clocted ns 
such s pecial j'ldgo, tr.e .lud~o of oa:..d 
court--"1 t t ' c court-- ( sco tate v. 
G1llha"1, 174 .o . G71, 74 ... ; . H. 059) 
s~all sot t~c case down f or trial ~"\d 
not~fy and request ano~~or circuit or 
criminal j udr"o t o try t :1o caso, whc.so 
duty it is t o ap oar and h~ld tho court 
for t~o trial of t ho case . " 

Section 3651, R. S . i~o . 1029 , mcnt:oncd ::.n t h e above 
quotation , is _ O\. Section 4040, 1! . S . ... "' . l v3:. . 

Also , in t he co.oo of State v . ~erklns, 339 Lo . 27, 
1 . c . 33 , . 95 S . I . ( 2d.) 75, t~ .o co1.trt said . 

" So v·o sa.y 1n t o ca.so at bar . ..1.cn .Tucize 
.. cAr..rJ.B.lly lJoca e d .:sq..1al:l.f:..ed after llo had 
been called aPd onterod upon ti1o d i scharge 
of his d·' t , e o, t \o,c case t.."len stood in 'the 
Circuit Jourt of ~nannon County, as t noucn 
.ruu~e : clw..nnll:, •.ad r!over been called, or 
ho.d ref l.lsed to ncco Jt ~· on h e was called. 
Tho ri~lt to a c ·~~GO of venue or a c 1a~ce 
fro~ t he judcc being a n ore statutory nriv­
:loGe \tll:c. a. dofendflJlt n ay nnl vo, 't t. "'Tllat 
undoubtedly bo true tho.t ni'ter t he appl1-
ca.~1on for a c.~e vas filed, and bof0re 
tho regular judGo aotGd upon it by calline 
J'udc o .. cA..~lly, it could have been wt.t::,.­
dro.wn. .:r Judce •. c.Annally' s d.:squalifica­
t~on or refUsal to act after he was called, 
placed t-~ case bac· 1n the position it 
was before !W was called, with author ity in 
the re[Ular j udge to call in another j 1tdfc , 
.H ... tust f'.)llou t!.tB.t the application could 
bo w~thdrawn b efore anotnor judge was called 
and assu~ed ch.a.rGe . n 



~.r , G . Logan t.nrr. -u- 6- 24- 43 

In 1·o tr roquant . ou ntato t l'..at .., ta. e .ula..i.r ~ of yo~r 
clrc . : t , f _ra.; np: .; _. ted ,• e .1 . . •• .:. ..... ·: dd.:..e ~ "1:·:1o co 1ld 

o t be "G .ere on :..he d~tc sot 1 <.n~ !::1c tr.:.a.l r_.l t hnt J,1.clce 
J.-lu.:..r t:1c • aJ..•ro.: ._.cd t o !w.vc Judrc Uh ur es nc ::;;on to c .i•le 

u~ ::'rv~ 4;· .. u ~ a,;'li"..o , ... o u; t-.. t; ..... r c t • t . o are -: .• ' .:. --- · t ..o. t 
t i:l.:s o..rran5e ent uas r rc-quo::;t fr0n Judce Bl a :tr t.J J·~dce 
Ch.nrlos Jac,~co :- . I f s ..1c· .:s t ho ca.se, 1 t a ppoa.rs J.£Lt tho 
onl-:, por:;on \f" to can n m tr~ t h o cau :1o 1 ::~ J11~e;e rerles 
J nc s on n.nd n Jt ,J·;Ad c o .1. .oorr; • 

. d:; l s, ~· . ..,rofvr e , t l o O!l • .:.. m of' t .:a c e _ art o t t" ta t 
t'1e a uthor t .. to request a j ud0o of s . ~;to o1;ncr c ·· rc1· · t to 
t r .. a c as , ~ .:3 c ntc .. p l a t ed b., ..... c·c t .:.c.,n 8{ ' , rl . S . • . 1 '::139 , 
· s vob tod al me i n t .. o reg u:~.. ~ .t r;e ~1 t. ·" c.:.rc: ~.:. t co· rt, 
or the court over WJ. : c·: h o • res ~doo , ro•d t .n"!:; noctl ..,_ .. ).vos 
to .. • er or a ,t: .:>r 't: to a J1.!d~ e vj.. c.:. ot:-:cr c:!.rcu.:t requ ested 
to tr a pa.rtic ...~lar ca~o to cxcrc so o tch r1sht . 

I t is , t:.crer r"' , t l.c c:>.:.-\i ..... r of t . io de .. o.rt ont t .. l.S.t 
Jude a Tom 1.o()re 1 \:Lo ll~s boer~ roqt.oatod b:· Jud,..o Cl..ar l es 
Jack c or.. - 1 ~a den OUl.t:· t._rc · t tc., tr: ~.o-..o c(.:;se tio::-ed 
in your rc.q1.. est, d ocs ::.~v t hnvo jurlsdlcticl. over t h o ea se. 

I t i o f' .rt ~er tho opi nion o~ th.:.c dcmu~' o~t t l'at if 
, r·~d ... ·c Gho.rles Jac son 'as. requested tc a pt ear EL"'ld tr t • o 
ctLDC .o :.Lti r.eu .:.. v :r l'oG.· f"'!St , r..l"ter .... d '""o D~vadd.:.o 
d ~-U. 1ot ap~ea.r on ,!.J.e dnto set 1or t 10 tri a l , t 1en t h e pr o:;>or 
; ~d o to t~· t h e ct. "'."'.SO is .~·~d ·e C ..nrlon Jac ~ .)T . 

It ls further t ' o o..,·; "' • ., of this depart: ·en t the t, .:.n 
nssumlnc; t h.a t .~·~e ce Sa."' :~ ..... a : r disqual_fled "1"... solf by roason 
of his aiJoence in the 1.Jnitod 3tates Ar T;r , tho last and final 
~i.ld£0 t ho.t h o request ed, t 'mt i s, Jud,..e Ch.nr "les :.r-.c .so , 
shonld bo tlw proper j 1c~c to sit in t his particular case . 

Resnectf lly sub~ttod, 

APIRvVBD: J . \ ~ 
Ass1stant Attornoy- Ge ·:era.l 

HJY •• c~lT'l'RIC 
A ttor:r:ey- Go'1cral 


