
SCHOOLS: Expenses of inspecting property which 
is security on school loan cannot be paid 
out of capital school fund . 

1' e brua.ry 9 , 194 ~. 

.honor able ro r don J . .. as !3ey 
Prosecut n. httorney 
0hristinr Co~nty 
Ozark , i&sc;ur·l 

Lear ~ir : 

F J LED 

5 

lhis is in reply to y~1r letter of ~ebruary 
5 , 1943, T. r_ich ccnt~L s t l .. E; fo llo ·ing reque st for ar: 
opinLm : 

l ows : 

"~his county ras money •r the 
vapitnl ~chool f und hich they 
loan on re~l estste . lr: order 
to make t~ese l onna it is r.eces­
sary thaL th~ co~rt ins~ect tLe 
l and off e. red as secJ.ri ty , -'.C ich 
necessitates all ~ bers of tne 
coJ.rt viewin0 tt.e lane and most 
of the time the c¥urt ~J.st drive 
oevoral mil~s to do t his . 

"J.lease advise me what i!' any of 
these costs may L>e charged a ainst 
the Capital ~crool fund s:nce the 
time g iven by tre CJ~rt and tLc e~­
per.se of trunsportation is for t 1e 
benefit of the sct .. ool fu.."'ld . " 

J ection 1037 6 R. s , 1 issourl , 1 939 , reads as fol-
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"It is hereby made t he dut y of 
the several county courts of t h is 
state to di l i gently collect , pre­
serve and securely irvest , at the 
h i ghest rate of i Pt erest that can 
be obtained, not e> ceeding eight 
nor less t han four per cent per 
annum, on unencumbered real es­
tate secu r ity, worth at a ll t i me s 
at l east double t he sum l oaned , 
and may, in it s d i scretion , re-
quire personal security in addi-
tion t hereto, the procee9r of a ll 
moneys , stocks, bonds an~ other 
property bel onging to t he county 
school fund ; also , the net pro-
ceeds from the sale of estrays ; 
a l so , t he clear proceeds of al l 
penalties and forfeitures , and 
of all fines collected in the 
several counties fo r ary breach of 
the penal or .mili·tary laws of this 
sta te , and all moneys which shall 
be paid by neroons, as an equiva­
l ent for exemption from mil ~ tary 
dut y, shall belong to and be se­
cur el y invested an d sacr8dly pre­
served in the several counties a s 

.. 

a county public s chool fund , the 
income of which fund shall be col­
l e cted anrually ard faithfully ap­
propri ated for establiahing and main­
taining free public schools in the 
s ever al counties of t l is state . " 

Under the above section , i t is the ~uty of t he 
several county courts of t~is State , to dili~ently 
collect, preserve ana securel y invest money a:d ot her 
proper ty belonging to t he county school fund . 
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Section 10383 R. s . Missouri , 1939 , reads as 
fo llows : 

"'.'.'henever t here shall be i n the 
county tTea sur y any money bel ong-
ing to the capital of t he school 
fund of any township therein , the 
county court of such county shall 
loa.n t he ' same for t he highest in­
terest that can b~ obtained, not 
exceeding e ight nor less t han four 
per cent per annum , upon conditions 
and subject to t he r estrictions here­
inaft er set forth ." 

Section 10384 R. s . issouri , 1939, pr ovides t he 
pr ocedure of secur i ng t he county or township school 
funds . 

Articl e XI , ~ection 6 of the Constitut i on of 
Missouri, reads as f ollows: 

"The proceeds of a ll lands t hat 
have beon or hereafter may be 
granted by the Uni t ed St a tes to 
t hi s St ate , and not ot herwise 
aporopri ated by t his Sta te or the 
United States ; also , a ll moneys, 
stocks , borda , l ands and other 
pr operty now bel onging to any 
State fund f or purposes of educa­
tion; a l so, the net proceeds of 
all sales of l a nds and other proper­
ty and effects that may accrue to 
the St ate by escheat, from unclaimed 
divi dends and distribu t ive shares 
of t he estat e s of deceased persons; 
a lso, any pr oceeds of t he sales of 
t he publ ic l ands which may have 
been or hereafter may be paid over 
to thi s St ate (if Congress will con-
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sert to such aupropriation) ; a lso, 
all other e r ants , bifts or devi ses 
t hat have been , or hereafter may be , 
made t o t hi s ~ta te , and not other wise 
appropriated by the vtate or t t e torms 
of t he grant , gift or devi se , shall 
be paid i nto the State treasury , and 
secure l y i r ve sted and sacr edly pre­
served as a p ublic school fund ; the 
annual i ncome of whi ch funa , together 
with so much of the or dinary revenue 
of the ·~tate as may be b y law set 
apart for that purpose , shall be 
faithfully appropriated for estab­
lishing and maintai ning the f r ee pub­
lic s chools and tle ~tate Universi ty 
i n ttis arti c l e provided for, and for 
no other u s es or purposes whatsoever . " 

It will be specifical ly noticed t hat t hi s section 
prohibits the use or payment of t h e county s chool fund 
for any o t her us e or purnose whatsoever , excep t for the 
maintaining of fr ee public schools and t he ~tate univer sity . 

lt can be said t hat it was t he intertior of th~ framers 
of the \Jonst itut i on when they inserted " and for no other uses 
or pur p see whatsoever" in the Constitution , and t l!e inten­
tion of tl ~ l egislature t t at the scho ol f unds should not 
be u sed, except for the maintaining of f r ee publ ic schools , 
when they enacted part of Section 10385 R. s . k issouri , 
1939 , WJ.J...LCl_ read s as follows: 

" -;:- -::- ::- In a ll cases of loan of school 
funds in the various count i e s , t he ex­
pense of drawing ard prepar ing securi· 
ties therefor , and of acknowl edging 
and recording mortgage s , incl u ding the 
fees of a l l officers for t he fili ng , 
certif ying or recordin ', such mortgage s 
and other securitie s , shal l be paid by 
t he borrowers r e spectively . " 
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\,e fi r d ro provisivn for t h e paymer t o! expenses 
of transportation for memb0rs of t he coun Ly court in 
inspecti ng t he land offered as a security . 

Members of t he county court , by accept lng the 
office, must pe rform the dutles impo sed upon them , even 
thou gh the r e is no provisions for t he nayment of expenses 
i n performing any special duties . 

1 t was so held in the cas e of' ~mi th , Judr-'; e v . 
Pettis Co..tnty , 1:36 <:> . '' . (2d) 28 2 , 1. c . 28 5 , wh(;. re the 
court said: 

"'l'he rul e is established that the 
riGht of a oublic official to com­
pensation must be founded on a stat­
ute . lt is equall y establ ished tl.~.at 
su ch a s ta tute is strictly constr ued 
a Gai ns t t he officer . ~.odaway County 
v • .tCidder, , o . ~up ., 1 29 s . .. . 2d 
&57 ; ard v . vhristian County , 341 
~.lo . 1115 , 111 S . :. • 2d 18 2 . ·.~ ;. :;- 11 

Also , officers are required to perform their duties 
within t he strict limits of their lega l authority . lt 
was so hel d i n the case of La mar '!'own ship v . Gi t y of 
Lamar , 261 •O. 171, 1 . c . 189 , where t he court said : 

"Officers are creatures of the law, 
whose duties are usuall y fully pr o­
vided for by statute . In a way 
they are a etta , but they ar~ never 
ger eral a ents , in the sense t hat 
they are hampe red by neither cu stom 
nor law and i n the sense t hat t h ey 
are absol utely free to follow their 
own vol ition. Per son a dealing with 
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them ' do so always vd th ful l know­
ledge of the limitations of their 
a 0 eLcy and of the laws wtich, pre­
scribing their duties , hedge them 
about . 'l'hey ar e tru s tees as to the 
public money whi ch comes to their 
hands . The r ules whi ch go vern t hi s 
trust are the l aw pursuant to ,.,hich 
the money is pai d t o them and the law 
by which they in turn pay it out . 
•••anifestly, none of the r easons which 
operate to render recover y of ~oney 
voluntarily paid under a ~istake of 
law by a private person , applies to 
an officer . 1he law which fixe s his 
d~ties is his pow6r of attorney; if 
he neglect to f ollow it, hi s cestui 
que trust ou~~t not to suff6r . In 
fact, public pol icy req~ires t~at 
a ll officers be r e quired t o perform 
their dut ies wi t! ... in the strict limits 
of their Jegal authoilly. n (Underscor­
ine ours . 

Also , in the case of Saline Coun ty v . 1horp , 88 
s . \: . (2d) 183 , 1 . c . 186 , t he co urt , in holding that 
publi c officers act as special trustees, with very limi ­
ted authority i n r elation to funos , held ir1 trus t for 
the public for school purpose s , said: 

" * -;:. * It must be remember ed that 
t h is is a case where p ~bli c officers 
were acting for a r ovcrnmental sub­
division of t he stat6 , a county , in 
r~lation to funds held in t r us t for 
the public for school ourno ses . l oth­
ing is e t ter settled t han tha t, un­
der such c i rcumstances , such officers 
are not a ct ing as t hey wo •ld as indi­
viduals with their own prop£rty , but 
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as spec ial trustees with every 
lim: ted authori t y , and that ever y 
one dealing with them must take 
notice of t hos e liml ta tior1s. Mont­
gomer y County v . ~\uchl ey , 103 wo . 
492 , 15 ~ . .. . 626 . " {Underscor ine 
ours . ) 

L-0, CLV Sl 0 N 

I t is , theref or e , t he opir i on of this department , 
that t he expenses incurred by the memb~r s of t he county 
court , . in irspecting land offered as security on l oans 
made from t he school f und , cannot be paid ou t of the 
capital school fund . 

Respectfu lly submitted 

W. J . BURKL 
Assistant Attorrey Ueneral 

ROY wc Kl 'l'TRlCK 
Attorney lieneral of 1:i a souri 

WJ B :R'' 


