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CRINIVAL LAW-- In criminal prosecublions instituted

by Prosecuting Attorney, county is
COSTS. - lieble for costs even though Prose-
cuabing dttorney does not fils
Infermaticon thereon.

L

October 1, 1043 - FILED

Honereble A¢ Moody Mansur 5 é :

. i

Asslstent Prosecubling AbLorney
Rlchmend, Misgourd ;

Dear Sirs

This l& in reply tc yours of recent date whersin you
submit the following atatement and request: _

"The CGilreult €lerk hes requestad an oplnion
from me in regard to payment of soals ia é
eriminal vasen, whers the Prosscubting Attor-
ney files a complaint on his own Information
in & felony case and the defendant hed & :
prelimingry hegring by Justice Court and was
bound over to Giroult Court for teisl.

"However, the cese was dismiseed in Circuit
Gourt by the Frosecubing Atiorney withoub
an inforgpatiom baing filed. The defendant
was charged under Sechion 4541 and 4542,

" would also 1ike bo kmow, 1f your opinion
425 applies only to Sectlon 4884, I havs
undepretood that the State officliale office
hag ruled that Section 48385 appliss only te
4224. If that 1s gorreet, when the Proge-
eubing Atterney filsd s eomplaint on =

felony srd the defendent discharged at the
praliminary hesring, who would pay the coats
in such actiont™ :

In your regquest you Indicabe that the complaint in
the case was mades by the Prosdeuting Attorney for a
violation of Sections 4541 and 4548, R. §, 18939, Thse
yiolation of Seg, 4541 constitutas a misdemesncr, The
violation of See. 4548 constitubes & felony, but the
punishmant under the sectlon rsngea from a fine apd jall
gsntence to Iimprisonment in the peniventiary.
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If punishment under Sec. 4548 was only imprlson~
ment in the ponitentlary, then au ecquitisl of s charge
under that section, the stabe would be Iiebla Dow
costs undey section 4888. &

Sald section 4223 is as followss

"In all capital cases, and thoss in whlch
imprisenmént in the peniteantiary iz the sole
punishment Tor thé offense, if the defendend
is scouitted, the cooshe shall be peid by
the btates and in a1l other trials on in-
dictments or Information, if the defendant
is aoquitted, the costs shall be pald by

the counby In which fthe indictment was
found or informabtion Filed, except when

the prosscutor shell be adjudged L0 pRy
thezf arai‘i; shell be otherwlise provided

bﬁf L8V s 2 )

It will be noted from the secblon thet the counky
is lieble for costs in sll other trials on indlctment
or information in cass of acqultial of defendant exceptd
when the prosecubor shall be adjudped to pay them, or
it ghall ctherwise be provided by law, e

Sectlion 4224, provides thot svery person who
ghall instituis sny prosscubtion to recover & fina, pan-
alty or forfelture shall be lizble for costs in caue
of acgulttal,- q

Sectlon 4225 provides thabt wvher such prosscublions
are comenced by & publlic official that the county is
lisble for the costs in cvase of sequibbal. '

“he vase of State ex rel, Tuior v. Platbs Counbty
Court,*40 Ho. Bpp. 504 18 somewhat in point on this
geesbion. In thet case complaink for saductiosn; wundsr
promise of mapriage of an vomerried perscn was signod
by & private Individusl, Phe defendant was acgultted.
The county was billed for the costs, The court held
the county lisble under Sec. 2088, B, &, 1878, whieh
is now Sec. 4285, R, 8. 1980, A¥ 1. ¢. 507, the sourt
in rullng on the case gaid:

PassWe find no other provision of the
stabubs for paying them thet thet conbd ned
in the secopd division of sectlen 2095, whish
we have quoted, Ne prossontor has been ad-
Judged bo pay them; nor do we belleve this
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to he & csss where ths prosscutor

counld be so sdjudged, aas it does nok
fall undsy sither of ssctlons 2086,

2098, 2099, 2100, or 2101, these being
the only secblons relating to a prospw
cutor's 1isbhility. Our opinicn then, is,
that the county should pay the relator’s
cOsbE, ®eE"

¥our question » ‘s some different from tha Platte
iounty csse, supra, in that the Prossoubing Attorpey
filled the complaint here, but Gid not File sn Informabion .
after the defendent was bound over at the praliminary.
Rherofore wo do mot have the indictment or information
dentlonsd in See, 4283, supra.

In the ease of Ex Parts, Bedford, 106 Eo. 616, the
Court held that the praliminavy sxsmination is a Yeriminal
prosecution.” i ; ;

Applying that rule, then If the Frosecubing Atborney
makes the complainb for a cmse for preliminary sxaminstion,
we think such complaint would be in the azme calepgory as an
indictment or Informabtion filed. Then if the Frosecutling
Attorney Talle to rile informativn on the ezse in Clroudd
Gourt, and dlsmisses the case, ws also think this 1s

egunivalent t0 en aequithal, in o far ss the cosbs are
concernsd, under sald Sec. 4823.

Tt might be contended that the Progecublng Attor-
ney is Iisble for the costs in & cases whers he filas
the complaint. Howaver, we think this olaim is definitely
ovareems by Sec. 3000, R. 8. 1939, which ig g8 follows:

"When the informebtion is Based on an
affidavit filed with ths olerk or
dslivered to the proseatuting attornsy,

g8 provided for in ssction 3895, the
person whe made such affidavit shall

be deemed the prosecubing witness, #nd in
gll eages in which by Iaw sn indictment

is regquired bto be indorsed Dy o prosesubior,
the *EB rgon vho makes the affldavit upon
which ths informaticn Is based, or who
vorifies the informabicn, shell be deemed
the prosgcutor; end in c&se the prospou-
tion shall fall from sny cause, or fthe
defendant shall be acqultbed, sush prose-
cubling witness or prosgeuber shell he
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Lisble for the cosbs in the case nok
otherwise adjudged by the asurt, but the
progecubing attorney ahﬂll nob b& 1iable
for cm&ha in any naam :

The last asnbencs t.la&rly r;!ﬁataﬂ t;h.ﬁt tzm
Prosecuting Attorney s nob liiab&sa--; for vosts m an:;r
CRSE o

From a raviw of all the mm%ﬁf;% o m}aﬁ& 1o
erininel cases ib seems that the laymekers have Pried
to provide for payment of suoh cbsbts, elther by the
&&re;;&mt s the prosscubing Wi’bﬂﬁﬁﬁy ‘Eiiﬂ’ state o the
county. .

In your vase we Find that i:ha;m% L8 no ,prammtiﬁg %
witnéss who would be liable for -Gasﬁia-; J:a,ezi: s*:lm -dafmﬁa;zxz;
I nok Yieble ner is the stave lisble. ; :
this cape would coma within the raﬁiﬁrm& fkf «Sﬁﬁa& %5323,
making the county Ilable fov %;ha sougks. :

In connecblon with the qﬁ' o ion of waﬁs iﬁ; crimm
inal omsed, we are sncloglng thres oply s which this
dopartment has written on the mﬂ::jﬁﬁ"k, ne Miiﬁvm*- '-

Opinion, deted a'anua;ry :f.z, 1584, o ?‘im, iff,. X ﬁm"peﬁk "

gx;sg.lg on, Gated Juus B4, 1%55, to Hre Riahﬁw@ s %
I e

@Pwﬂiﬂn, dabed f}@ﬂ"ﬁ» ‘?g l@%ﬁ E‘ﬁ” Eona €y ?i}ﬁgm'i ﬁ&rra 9

ﬁﬁ&ﬂ&&ﬁ%ﬁ%-

Frem the f@mg;aing, £ m he opinion fzf i:h.ia
departwent that when & complalnt is filed in Juabics
LCourt, by = Prosscubing ﬁttamay s Bnd mm derandazm
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is bound over to Cireuit Courhy, and when the csse
is dismissed Iin Clrzult Court by the Prosecuting
Attormey withoubt haviag filed ap Informatisn,
that the counby 1s Iidble for the costs.

Respectfully submitted,

Rl "_, SR ON e _
Assi stant Atsorney Cenersl
TWRiLaeC
AVFEDVED s

BOY HoKiTPTRICK

Attorney Genersl




