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OFFICERS: 
CIRCUIT 
CLERK: 

Induction into the armed forces does not 
effect title or compensation . 

- - - - - - - - - - - - - - - - - - - - -

~ebru~ry 17 , l 94J 

.... o ~ or:...· l a ........ c~r.., • D.!les~ 
-rosecutine .. t tor ney 
l.i l e:;:r Cc nnty 
Donipl~n, Ki sso ri 

Dear . r~ • • £mess : 

F l LED 

Sb 
• 

.'h -" At torney-Gcner u.l tl~sir.oc to ucknuwl ~.-" gc r e ­
ceipt Of YOUT lotteL Of r~~~u~ry l J , 194~ , il ~1 i~ 1 YOU 
recuested ~n opi.ion from t hi s offic . T'.., r e qJe&t , 
onitting s.llutat i on and s i p,nuture is u s follm-:s : 

' :'!H .. 0irc i J Clerk ~nd ex- officio ... ecorc!er of 
t~is cou, t y ~x)ects t o be caller to the sel -
v ice i n t'-, -3 near futur e . 1 o wonld 1 ike to 
kno~ lf ' e c~n eontinu~ to handl e · i a ~ffice 
~nd r ec: i vo t'· e co1ncnsution tl:.err1'oi , leav­
in t o office i r char - of · is de ut and 
e 't'1loyin ,... c.n .__nsistant ''lho wo ul d be 1 uiC by 
tL.e cle::.k out of ll i f: selary. 

"I woul o apnr cci£te an o pi nion un :,·is . " 

It hcs be n Cef:nit~ly set~led ln t h is utate 
t hot t he induction of r; cow,ty of :ice:- into t he ~!·.,ed 
forces unde r th ..... ulecti ve ....,erv i ce La• doe ... not eff ,,ct 
t he o!'fic~ \'·-c~0 t·.~ of :..ce~ .vc ...t de ut~,- t b.ut may 
pcr fo1·m t he c uti e n of tlle o:!'f iee . '.'h i s was decided 
by t'"e ~u"'rene vourt ~n bane in tLe case of tate ex 
i nf . cKi ttric~ v . dlson , n ur1bcr 38tJP7 . Dcci~i n 
was r(:.. ... dcrecl .Jecember 7 , 19 4~ . }he f~ ct r oft \- ; ca::=t. 
\ , Cl' e t i ct :ohn · .ull w&c t~e el~;;; ctc d end qualifi d Cir -

. / 
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cu i t CL .. rk of Gnry Count :r "tavinr ~ ryro'Ocrly a')nointea 
und qual i fied C enuty . .all was i nducted into t 11e . .. rmy· 
under the .;.;e l ective --ervic c~ J .. aw .:~.nd fo1 a fe,·. weeks wss 
a t Ft . Lcaven··.or t h and ll!de veekly t:Z.i :;>s back t o l cnry 
County wher e hn was in :wd ar out tho of · ice supervi sing 
the work rr d udv isi '1g }, is de _"lut y . Later , l e was re-
~oved to California and could ~ot conti nu e to make t hese 
weekly tri ':>S back to · enr~r County . .:..s t here were u 
nurrtber of c iJ.se ~ similar to thi~ one w.her e off icers had 
been inducted into the armo0 f orces Qnd t he law wa s not 
definite l y settle d us t o the effe ct of induct i on , the 
Gove rno r consi dered i t ~dvisable t hat e t est case s hould 
be t ried to detej .,,inc the quer;tion . ~\.ccordinely , he 
uppointed .afe ilron Jlerk of the. Circuit Court o f Ien­
ry County and is::med to 1 im a conrn.ission advisinc th i s 
off i ce of t~e ary~61ntnant and diroct in~ ttat a suit tc 
brou~pt to oust h i s ap~ointee . The suit was br ought 
a nd decision r endered as ~eretofore i ndica t ed . From 
the dec ision in tho case tre f'ollov:inP br i e f quot a t ion 
is taken : 

" The question for d0 c ision is \,llet 1.er .iall ' s in­
duct ion into . t.e a r my under t.he ve l e c · ive ver­
v icc ~ct resultin· i~ ~ i s i~abil ity ryersonally 
t o ."'e1·for ~ tJ•c dutie s of ! is off'ice c~ used rdrn 
c.ut o J.Ut icall y t o for·fei t is office . 

"It is our j udemont t hat .. a l l did not f orfeit 
his off'ice by bein~ draft e d into the military 
service of 1 is country . This woul d be equally 
t rue i , 1 e ~ad volunteered f or the duration , 
particula.rl~r in view of our unive!•sal .1illtary 
service . " 

In addit ion to th i s ouot ation to which we a re 
calling a t tention u .imeograpr~ed copy of the decision i s 
her ewith enclosed . 
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T:~ virc~it ~le1k and T 0ff1cio .ecoreer of 
h i ol ey ..~our..cy \.ii.Ll the consent of the <... ircuit CJurt may 
apnoi nt o. e or .-1ore c, erutics . ...>ect ion 1!32~9 '1 . ...., • Ho . , 
1 939 : 

"-Ve~7 ..!l;.;;J.~ .a.y aD 'OinT, on~" or "'0 ... ~ , cputiu ... , 
t ..., :::>~ c..' luVcd by 'the .i ud '"O ~r ,iud.,.os , o: 
majority o::: vhe..u. in - acat ion , Q 'T' by trc c urt , 
\'1~10 ~hull b& tit leb.st seventeP-n ~re~1rs of a._;o 
und L~vu ull other auelifi eationP of their 
princi .,t;.J.lo and tak.t- tlJe J ikP- O'lth , c ,..d 1-..~.~ .L. n 
t l E. :;::a:..1'-' o1 tlieir princi,!)als perfor'""" t 1 e C.u­
ties of cle~k; bu~ all clerks ~nd the i r Stiro­
t!cs Ll~ll te res~onsible for the corduct of 
t he.:r d.cputies . '' 

Fron yo\.il' lett ... r ir, is inferr ed. t 1at t~ "' clerk \ s up­
point ed a det u.t} . Ir t..J.i~ was true ~her: · .. m c r ::.l.e •ill ­
so., Caf:e ... i.s .i. •• uuct ~on into thE. . r my would huve uo ef ­
fect u..,o.n h i s tuuure of offi ce . 

In rec~1d to yuur i nquiry concern~n~ the com­
pensation ~ttac~c~ to ~he off i ce dif ficul t cuestions 
fre~uentlJ urir~ ~~ere there iE a controversy over the 
co~ 1ensation o~ t ho office between a de jure officer and 
a de f a cto officer . under t he fa cts a~ stated oy you 
t here would lie l.I..J controversy of thls nature. and the duly 
el ected und quulifi ed circuit clerk and ex offlcio recor­
der woul d be 'ntitl£.d co t '1e C0'1"'len ~nt1on f or tLJ co""~pen-
sation L Ii.Cl~;, ly L ... c..:..Certtal to "'·h P. office . In sup">ort 
of t~i b st_t ~ .. '-'nt ... :~ following brief 1uot~tions are ci-
ted: 

vt ato ex r e l . ·ail v . Clar k , 5~ o . 500 , l . c . 
512 , 513 : 
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" >.. " The co !:lission i ssued to the r e l a -
tor i nv ested 1.im with the t i tle , and i s :>ri -ua 
f'.:1cic evidence of Lis ri-<:.tt t o the off~ ce . It 
:;u.vd · im t lie nossession and ,he ')ower to exer­
cise its functionc , of which le could be de­
_,rivcd onl y on due proc-..ss , L ' t•18 .::.a.nner pr c -
s cri bed b3- lav; . looo)ta · e ~ .!:_?1 . Vail V!_ . Draper , 
48 •.. o . , 21 3 . ....e dl onc is entitled to t l-te e -
olunent s of the off i ce , t~nt il t he ...>t ate , by a 
proper-]rocecdi~~ , has Ievoked the YUt tority 
,.,i th which it has i nv e sted l i m. ..:ea.nw.P i l o t he 
auditor Cdnnot rightfully wi thhold the salary . 
~ >.- * ,. .. * :J· ' 

Givens v . ~uvi~sr Co . , 107 ·~ . J03 , l . c . 50r , 

public off i cer is not ~ntitled t o con~e~sa­
tion by virtue of ~ contract , ~x~ress or im­
plied . :'he ri.:~" to co~pensation exists , when 
it exists at a ll , as a creation of l aw , tiDd as 
an incident t o the offic e . lf .. :'· * * "· ~ ·· " 

Bates v . St . Louis , 153 I:o . 18 , l . c . 20 : 

" It is ·v·ell settl od lo:r tl1ut ' a 'Ublic officer 
i s ~ot entitl ed t o co~~ensat icn by virtue of a 
co.J.t ract , expr ess or implied . T: o ri:ht to 
co:1pensation ""xists , ."ben it exi sts at ull, as 
a cr·cuturc of l aw , and as an incident to the 
office . • • • • nr.r1· e salru.•y b~longs t o 1 im as 
an inc i dent to : i s offic e , ~nd so long ~s he 
holds it ; und , \'.lJ.en L"lpro")erly withhel d , t e 
::my sue foi and recove1 i t . r en he does so 
he i [ entitled to its ful1 n~ount , not by : oree 
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of any contract , 1:-ut b " C' u se the l m; a tt\...ches 
it to t • e office . ' ' · * .. rr 

.Jtate 'e:x rol . :.vans v . Gordon , 245 !Io . 12 , l . c . 

'It i s a lso settled ln'i' that , as t'-e co pen­
sation is i ~ci , ent to t he titl e , it belongs 
t o tl C' de jure office.. • · l, ..,. ' •· • tt 

.~ericnn Jurisprudence , Vol . 43 , ~eo . 34Z , p . 

"Co""tpcnso.t ion doe~- .not const i tute any .,.,art of 
tbe ~ublic ofrice to ~· ~c~ it i s a nexed . It 
is a "'lore 1 1cid~nt to the l a\'lful title or 
ri~ht to t he office , .md br, loncs t o t h'-' offi ­
cer co long fl}. "'€ '10L s ti" E. office . •· &n an 
office '~ tt a fi,~d salury ha s tc~n creu ed , 
and u ..,..,erso n duly e l ected or a)~ointed to it 
has qualified ~Ld ente1 s upon ~he disc~ar~a of 
~ic duti e s , leis entitl ed , durin~ t is i nc Q ­
bcncy , to ... ')ai d tl.e salary, fe e s , o r c lOlu-
ments >rescrH ed by lu\ • ·· : " 

CO CLUSION 

The induction of t le Circuit Clerk a nd x Offi­
cio J:~eoordcr of Li pl ey County into the armed force s of 
t he United t ates under the ~elcctlve ~ervice Law v·ill in 
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no w.y ef~c ct : iD t~nure of 0ffi cc . It i£ sug estcd 
t hat i f ttc c l erk fee l c t he de ,ut y or de~uties a lready 
--Drovldec .~or ,·~oul u. not l e a blc to take c...J.re of the du­
t i es o r the office u.t :1l l ti 'I.CS l1 e asl:: -per mission of 
t he Jut e o·• tl: e Cir Cl, i t vonrt to r.~moint Lnot t.e:o: de­
puty to 1e 1~id by the cl erk . Ly ~oin: this the vali di­
tjr of a c ts done in the cl e1·k.' s of f ice coul d neve1· be 
quer tioncu us they ··li ht be i f s ope perso n who was not 
p r operl y deputized \ 'JO.S in the offi ce ;error· ~t::.n -- so qc o f 
the dut ie~ . 

Respcctfull~- submitt ec , 

.. • (. • J • ·y ~ 
~-ssif t!..nt ... tt-.:rney- 0-ener ..... l 

hO'. !"c I T'l1LIC .. 
.. ttor ney- (1-sneJ "-1 't OJ : k' 

t.n c . 1 


