
SH.l!.rU I<'FS : In a county of 18 , 000 , the she riff , and not 
the county pa~s the jailer . 

J anuary 22 , 1943 

H.r. Joe Lyons 
;:>lJ er 11' f 
Carroll County 
Carroll ton , ~l ssouri 

Dear ..> ir: 
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55 

'l'hi s is in r epl y to your request 1 or an opinion, 
under uate of Januar y 19 , 194J , whic~ r eads as follows : 

"Carroll County has a popula tior 
of l C, OOO . Am I authorized to 
employ a jailer at t he expense of 
the County, provided au cn expense is 
set up i n the County Budget!" 

Accordi nr, to the last federal cen sus , the popula­
tion of Carroll ~ounty wa s 17814 . By reason of this 
popul a t ior, the sh0r iff of Carroll C.ounty is not on a 
salary , but on a fee basis . 1be appointment of a 
jailer is or ovided for ln ~octlon 9195 H. ti . Missouri , 
1939 , which reads as fol l ows: 

"The sheriff of each county in 
t hi s state shal l ha • e tht- cu stody , 
rule, keeping and cr~r~e of the 
jail wi thin his county , and of all 
the prisoners in such j ail , and may 
appoint a jailer under him , for whose · 
conduct he shall be r esporsibl e ; but 
no justice of t.t e peace s.t·all act as 
jail er, or keeper of any j ail , durinc 
t he time he shall a c t as such justice . " 



tlr. Joe Lyons - 2- January 22 , 1943 

'l'he duties of the jailer are set out in Section 
9196 k . ~ . l.tissouri , 1939 , whi ch reads as follows: 

"It shall be the duty of the sher-
iff and jailer to receive , from 
con stabl es and other officers , all 
persons who shall be. apprehended by 
such constable or other officers , 
for offenses a ·alnst this state , or 
who shal l be commit ted to such jail 
by any competent a athority; and if 
any sheriff or j ailer shall r efuse to 
receive any such per son or persons , 
he shall b e adjud.ged guilty of a mis­
demeanor , and or. conviction shall be 
f ined i n the discrot1or. of the court . " 

Deputy jail ers may be appoi nted by the sheriff a s 
pro:vided in t>ect lon 9211 l. . v . •-iseouri, 1939 , which 
reads as follows: 

"Such depu ty s hall ve appointed by 
the sheriffs , and shall be under 
their sole direction , and be re­
movable by them at pleasure . " 

Si n ce t he sheriff of Carroll Cou.nty i s not on a 
sal ar, , but is on a fee basis , he receives hi s fees as 
set o •t in ~ections 13411, 13413 and 13414 R. s . ~issouri , 
1939 . 

Sect ion 13415 R. ~ . Mi s souri , 1939 , reads as 
follows : 

" to sheriff or mi~i s torial officer 
i n any cri: inal proceeding shall be 
allowed any fee or fees for any 
other s ervi ces than those in the two 
preceding sect lors enumerated~ or for 
guards not a ctually employed . ' 
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~ection 13416 h . ~ . Mi f so~ri , 1939 , reads as 
f ol lows : 

"Ieroafter eh~riffs , marshals 
and otrer officers shall b e 
allowed for furnlshint; each 
prisoner with boara , for each 
day , such sum, not exceedine 
seventy-five cer1ts , as may be 
fixed by the county court of 
each county and by the munici­
pal assembly of any city not in 
a county in this state : Provided, 
that no sheriff shall contract 
for the f~rnishing of such board 
for a price l ess than t h at fixed 
by the county court . " 

After a careful search , we find r o provision for 
the payment of a jail er by t he county court , and t he 
orly way that a j ailer co~ld be paid by a shEJr iff would 
be out of the f oes collected by him as sheriff . 

lt was held in the case of ... outier v . Stumpe , 39 
110 . App . 161 , tl~nt a jailer was not merely an employee 
of t Le sheriff , but nold an independent official po­
sition . ' here a jailer is an official , he :nust po.int 
to the sta ~ute wl ... icr allo"W a him compensation i n any 
manner . ~ince the leclislaturo ~id vo t enact a law 
croatin~ a sal ary for a jail er , in counties su ch a s 
Carroll vounty, then ho must obtai h~ s co ,pensation 
f r om the fee s allowed him for certain dutie s performed, 
such as providinb prisoners witr food . 

lr1 the case of •Outler v . Stumpe , supra , t he court 
at 1 . c . 1 64 , said: 
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"s ection 6078 reads as follows: 
' V'henever any person, committed to 
jail upon any crimina l process , un­
der any l aw of this state , shall de­
clare, on oath , that h e is unabl e to 
buy or procure necessary food , the 
sher iff or jail or shal l provide such 
prisoner with food , for which he 
shall be allowed a reasonable compensa­
tion to-be fixed by law.' 

"Other provisions of t he statute make 
it the duty of t he sher iff ~ keeper 
of the jail to receive prisoners f r om 
other co~nties wher e there are no jail s , 
and to pr oduce them b efore tl.~.e circuit 
courts of t he counties appointed f or 
the trial of sucL prisoners ; and i r case 
of a failur e or r efusal to di scharge t he 
du ties t t.u s i mposed · t he sheriff~ keeper I 
of ~ jail shall be deemed guilty of 
contempt and be punished by fine ~ im­
prisonment in the county jail, etc . And 
i n this connect ion, sec tion 6094 provides 
as follows: ' 1he said sheriff or keeper 
of t he jail may , a l so , i n the discr etion 
of the said court , be removed from offi ce , 
and rendered incapable of holding or ~-
cuting the~ t hereafter . ' 

"'l'he idea that the jailor of a county is 
only t he servant or employe of t he sheriff 
cannot be har monized with t he forego i ng 
provisions of t he statute . ~t is true 
that t he jailor owes his position to the 
sheriff , and it is equally true that he 
holds it during t Le pleasure of his su­
perior, but this does not necessarily 
make him a servs.r· t or emol oye . That t he 
keeper of a county jai l rol ds an i nde-
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pendent official position , is to 
be gathered f r om t he entire statute 
on the subject , and it is rendered 
incontrovertible by section 6094 , 
which expressly provides , t hat t he 
keeper of ~ jail may, by an order 
of court, be removed from office , ~ 
r endered incapable of hol ding Qr ~­
cuting the same t hereafter . The 
sher1ff~mserf maf act as j ailor , but , 
when he a ppoints some one else t o the 
position, he thoreby crea t es an inde­
pendent of fic ial, upoL whom the sta­
tute imposes certain official duties . 
I t follows from t his t hat the pl ain­
tiff's compensation i'or boarding the 
prisoners did not depend upon any 
private contr act with Ehlers, but was 
fixed and r egulated by section 6078 , 
supra , which provides, that , if the 
jailor of a county shall furnish any 
prisoner with boar d , he shall be a l­
loTied t her efor such co~pensation as 
shall be fixed by law. " 

I n the above quotation , it i s v0r y noticeable 
t hat in each of the soct ions therein set out it provided 
"' -{~ -~ -::~ he shall be allowed a reasonable compensation to 
be fixed by law, ~· * '", etc . 

All county officers must be abl e to poln t out the 
statute whi ch all ows them fees or salary. l t was so hel d 
i n the case of NOdaway County v . Ki dder, 1 29 s . ' · (2d) 
8 57 , 1. c . 860 , where t h e court sa id : 

"The general r ule is that t he ren­
di tion of services by a publ ic of f i­
cer is deemed to be gratu itous, un­
l~ss a compensation therefor is 

• 
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pr ovided by s tatute . If the 
s tatute provides co rpcnsat ion in 
a particular mode or manner, then 
the officer is confined t o that 
manner and is ~ntitled to no other 
or further compensation OI' to any 
differ ent mode of secur ing same . 
Such statutes , too must be stri ctly 
cons t r ued as &tiainst the officer . 
St ete ex rel . Lvans v . Gordon, 245 
i.o . 12 , 28 , 149 s . - • 638 ; King v . 
Riverl snd Levee Uist ., 218 M:o . Aop . 
490 , 493 , 279 s . u. 195; Stat e ex 
rel . l edoking v . t.ccr acken , 60 ..'!o . 
App . 650 , 656 . 

"It is well estab lished t hat a 
publ i c officer clait:l1ng cozot>ensa­
tion for official duties performed 
must point out the statute aut ho­
rizing such payment . Bt atc ex rel . 
Buder v . hackmann, 305 .. 1o . 342, 265 
s . w. 532, 534 ; ~tate ex rel . Linn 
County v . Adams, 172 No . 1, 7 , 72 
~ . lf . 655 ; \#illio.ms v . Chariton 
County , 8 5 I.:o . 645 . " 

lt is , ther efor e , t}-Ae opinion of t bis department , 
t hat tho sh~riff of ~arroll vounty i s not aut rorized to 
employ a jailer at t ho exponse of t he county , and the 
county is not authorized t o pay a jail er a certain salary. 

APPROV.t.!.D : Respectfully submitted 

. • J . BDR.tili 
Assi stant Attorn~y General 

ROY J., cKITTRlCl{ 
Attor ney Gener al of Missouri 

\\ J"B : R , 


