
OFFICER~::> : Deputy Circuit Clerk i s an officer and entitled 
to r ece ive compensation while lawfully holding 
title to o :ff'ice . 
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.~.ioce .tpt i s a cknowl edr;,ed of your l ett er of Decem­
ber 01 , 1942 , r equestin ' a.n o'l i .ion from t hls offlc, us fol-
10\:s : 

" •. i ll ·ou l oan,. let u~ t1r v e your o -ini on , a t the 
cur liest possible d~,tv , on th i G c:u~.ct.:.on : 

"Jo' n h . 1all was e l e c ted 0:lrcuit 0lork: of llenry 
County in 1 938 f or a te1·m of f our years . Jer-s i e 
L . h.uc '.;:er WUf..' duly u'J >O intec1 uf' Donuty Circui t 
Cl erk i n l 93f' . upon ]'ebl'UL.l'Y lu , 1943 , John h . 
:all -r:u..c i nducted under tb c ...... e l c cti v e .~ervicc ct 

i nto t! t.. rtn~· o :i:' +.~1e United .Jtu.tes ~·f' ~1 nrivate , 
and J e sf i e L . ... ~t-. cker , t•f' de · ... uty circuit clerk , Cl:l.r ­
ri ~d on t he \rork of tte Circ uit Cl erk ' s off ice un­
t i l -~,ril ? , 194i , when chu turned ovur t l e off ice 
to .&de llson , bo i n"' t.. :>e1·son a -;oo i nt ed to the uf­
fi c e of Ci1 ctd t Ol crlt b:r the ~ovornor U:?On .4pril 4 ,-
19<'2 , unde1 t h r eat of bein,o; held i n contempt of the 
Ci1·cui t Court . 01 ortly after- .. pril 7 , 1 942 , tht.. 
JLt torncy General inst itut &d a proce eding in quo 
warr ant o 1.1. t h ..... ...~u"'>reme Court of l issour i to deter­
rnine ,cJe . ilson ' :::- ri~.:;h t to hold the off ice o.c 
Cl e1·k of the Ui1 cui t Court of enry County . The 
~v~rcme Court of l ir ~ouri i n i ts d .c inion entitled 
' ;.;tate of 1 issouri , ex i nf . \oy I,~cKi ttr ick , .ttor ey 
Gcncrul o .... ho :.-t&te of 1.i ssouri Vo .ttde !i l son', 
decided tha t tl1ere was no Vt.. c ncy in th e offic e of 
Circuit Cl .1k in Lt.:.nr y Count y und t hat t he upno int ­
ment of ude ilE'on \'J' ' ::> unauthorized . Upon Decem­
ber 1 4 , 1~4Z , J ess i e L. Hucke~· took chure;e of the 
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offic a fAnd i s nov1 ca1·ryin.: on the dut i e s of s ume . 
For t he >Cl· lod f1o.11 -i'ril 7 , 1942 , to Dec ember , 
1 9 42 , Jef.sle L . :.ucke::: rema:i.n-"d re ,.dy '.....nc' ' : lling 
to ~erforQ t he dut i eF Of .~b 0. fie , S t~r ee1uty 
cir· cuit cler·k of Jo: .. r! E . · -cill , und dul :· f ' l E'd her 
denand.s for Lei· salv.r:,~ . Is the Co unt y l o.wf ully 
obli,~atcd to pas sr..mc: '' 

'.t'bv ,uti~or i t::r :'01 the apuo intment of a C.cput y cle r k 
of the c i rcuit court i s f0un<l in ..... action 1 .3299 .. t . ~ . !.!'o ., 
1 939 , whicl. section is c.s f ollov·s : 

" uVery c lcr'·~ JU.UY appoint one 0 1 mOY"O de ·1u.ties , to 
be ap~roved by t he judc e o r judges , or a ~mjor ity 
of the~ :n v ccation , or by t he court , ~ho sh~ll be 
a t l eart seven t een yearc of ~ge u~e ~~ve a l l ot~er 
qu:..tlificu.tions of t he ir "ll incinal~ u.nd take t;~e 
like o .:.tl. , unc ·;,u.:r i~ tL.c n:.. lt.. o: V'leir princi nal s 
pcrf'orm t.ht. cuti c s of clerk ; but c..ll clcrl~s :nd 
t~~ir suret ies shlll be r2n~onb ible for t ··~~. co'1.cluct 
o f t.h<:-ir de"lutics . '' 

.....,ection 13434 H. !:... . .o . , 1939 , mak3 s ) r evisi on for 
t he approval of c~puty cl erkc by the Jud be of J~dgcs of the 
Circ uit Court c.:..n c a utborizes t he JudGe or Juoge s t o f i x the 
compensa tion of such deput i e s . uection 1 3 435 H. s . Mo ., 
1 939 , makes ·;)revisi on for t h e ryaym.ent of ~h0- compensation to 
t he denuti e s . 'l'h i s sect ion is c.s f oll ovrs : 

" 'rhc s a l :... r :r ,f' the cVn k , and t; .a t o ... "" i ~ r:e ~uties , 
and ucsis .... ar.ts , c:;hall be ")O.iu out o ::' the county 
treasury , i n mont h l y lnstall"1.ents , <...t t he end of 
each ciont t . J.'i e c..ccoun t s of' u.ll cle put5.c s <:,nd "s-
sisto.nts shal l b0 st~t sd in t heir nJme s , r e s pe c ­
tive l y , a nd t~e cor rectness thereo ~ shal l be cer­
tif i ed by t he officers , respect ively , in v1hose em-
ployment they ar e . The cle rk Lnd h is deputi es 



~J.on . .P.lso Journey - 3- Je.nu~ry 8 , 1943 

and ·~ssis·~ants s.L.all ;>reaent their account s to the 
county court , .md said court f:'hal l drav; its \tarrant 
t berefor· u 1on the county t reasur er , to bt- -:>.-.id out 
of any Inoney r vail able L1 tlw t1 e: .... sury . '' 

It is Wt:sll establis:.dd l aw in t:'t.. ut~tc of .. .:issouri 
t hat the co !ll'lonsation of t:.c office is a .t.!re incident to the 
office and t he orson who lu.n title to ... he office is entitled 
to the. compen3a.tion . Your attent ion i s direct~d to the fol­
lowinP, cas~s : 

Cavanee v . City of' Lilan, 99 : · . ... ·- · j72 , is a case 
in wn ich e. ~n~rshal w:10 ,..._ .. s un ... ble to >. .. rforn i~ t utics due 
to illness \ms per·~ittsd to r ecover tLe componPat~on atta ch ­
ed to his offict. for t.te t i me l e was absent from th~ perfor­
mance of J ... i s duties . 

In tl1e case. o!.' ..t..:e.. te s et al v . Cit:' of !..t . Louis , 
15~ Mo . 18 , t he :.ayor of ..:>t . Loui s was oer 1~~ tted to collect 
t he salary att ... chod to th~ office o!.' r.myor f or a ""~ ... r io ~ of 
time while 1 e was atsent froJ the ~tate of. issouri ~n per ­
sonal busii.ess and perfor 1inr none of t.!lt- duties of the mayor. 

A sL:rllur case is the case of &tate ex rel . Chr..pman 
v . .lal brid.se &t a l , 153 ~:o . 194 . In t.his ce se c. ~olice of-
ficer of the City of Lt . Lot...i::. 'f&S c..llov;ed to r ecover compen­
sation for a ..?Cl ' lod or til!lo c1.u1· inc wr ic' · c ">erfor::!l.cd no e u-
ties because of boin.; j_ npl'o porly rcli0ved fron dut.r . The 
followin~ quotation is t aken from tcis c use at l . c . 203 : 

" * "' Tt e l e.gal rig'It to the office c c.rriod w·:i th it 
t ho ri~t to tho salary . The board by its wrongful 
a ct could not C:cpri ve h im of this l ee;e.l rigltt . The 
r ight of u public officer to th ~'1 salary of 1 j s of­
fice , is a rid·t c1 eated by law , i s incident to the 
office , and not the crea t ur e of contract, nor de­
pendent upon the fact or value of services a ctu-
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tilly rendered . (GivLns v . Duvicss Co ., 107 !.o . 
o03 ; G-u"" 10n v . Lafayette Co ., ?8 Lo . 075 ; >.Jta t c 
ex ret. v . Curr , 3 o . . .. pp . J ; 3tt.to eY rel . v . 
Brown , l4G ! :o . 401 ; Flt7.s i r.rr.cns v . l~rooklyn , 102 
1: . Y . 5"6 ; r..:·.re· \·s v . Po.r t l r-nd , 79 ' i nc , -1e4 ; 
Leo. l i: v . .. ooc \lb.rd , 12 .. \. iskcll , 4£9 ; E;O_:>le ox 
r e l . v . ~11yt~ , 28 Cal . 21 ; C"rrol l ~ . ~iel~ntl nl ­
cr , ::>7 Ct..l. H'3 ; l~OO"ltZ . • :l:'ro.r..' ~lin Co ., r;G ... 'n • 
..... t . lG{ ; . l l(cl v . Coo: .. t l~S nss . 57£1; oke v . 
'en<.e::son , ( .Uf,\1 . U .• C. J 1; 0it!- Gouncil v . 
~:h•rac ne~,· , 4 4 G'l. . 4..: 3 ; .Pcorl c (,Jr rol . v . :...1 ennG.n , 
30 low. l'ra.c . hop . {17 . ) cncc , ~L~. fLc t ::..hct 
the r e l etor· ...... tcr t-.. \.c.s \ rv.::_,fullJ .. ~.n<:. ··it! out 
warrant of l t.w dizcl1.ar-sed fro·~1 , ts "'o~·~_tion as po­
liceman , .1nd. \.£'.S t;.c1·el y c.nd t l erec _ tcr )r cvcnt cd 
f roJn. disci.u.l in.g tt e ~uticc of t~a.t nosi tlo"' , and 
did not in f o.c ( disch~r:s t~os duties or offer to 
do zo , "" fords r.o ~·round fo1 den:rin -; ~ i--: ! ic sc..ln-

.. ~ 'r·t "'O 'll.. t4. d .., c-... cr in U.'-"•~rr j n"" ry , r. ul .; .... 0 t: " , tJ ... 1 .... ... / • • ., - -

l~in r.. ma.~ 1ar.:u' thcl (."'or . n 

l'!.c forogo,;.ne ,,ln: l (' ~ ~~ l ~"'t~ th1-1t 1 ~ Li.e 1u.ty cir­
c ui t clorl~ .,. oul be- t:nti tl .::(1 to recd.ve tlH co ... hJnSution a t­
t ached to ~· -.. OE:i t:.o1: if suc.l 'osition i ~· to be co.~.1oidered 
as an office. Vt~ il tl ou._-;l :•r~,-~ t .... d fro • .PGl to1· .l· n~ tl1c duties 
of the office . -- scu.rch or i:-i e statut -=.s , t e:xtbooks , a nd 
cases has fnilr.c1 to r eveal u.ny C i:rect .r olclin6 in tLr; State 
of Liissouri t~~~ to v:' etl e1 or ru t Ei.. deruty clreui t clE;lk should 
be cons ide reG. u.s e>L. offtce . 

In t'.L cast- ofT orst:nt..n v • • damson , 1 1 ' . .. . 119 , 
a suit irvo1v~ 1 t e co 1ensatton o f u ~eputy cl~~k Jf the 
county eou.ct, the l 1P 1_:;uu,:-e t..r-e<l lJ~r t . -3 jud~e \~ould i.r~dicate 
t hat a deputJ cler!c of t' county court \ ould b"" co ... ~ idered 
an officc1 . r\c d.:3'1ut :; clerk o~ the eire. it court oc cupi e s 
a similar positi on . 

Further, in t hL case of State ex rel . v . Bus , 135 
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l o . 325 , ~t l . c . 332 , a deputy sheriff was rel d t o be a pub­
lic office r in t re follovin,... l llncuo..cc : 

"The r i cht , aut hority t:And duty are t hus created by 
statute ; he is invested wit h some ~ortions of t he 
sovcrei.1n func t iono o-:: the r.ovcrnrn.cnt to ho <1Xer­
c iccd for ti.c benefit of n c ""Ublic a ntl j ~ , conse­
quently , c, public office:- ,ithin e.ny clE"finit i on 
eivcn by the court s or tcyt wri t ers . " 

I'~ oro is quit e a bit of si '"'lil"ari ty bctv,een t he po ­
sition of deputy sheriff and deputy cler': o f t he <' ircuit 
court . ~ach deput y is anpointed by h is princi~o..l wl t h the 
approval of tho Jude~ or Judees of the circuit court . ~ach 
deputy munt t ut:o an oath of office . .....ach per form cer t a in 
duties in the nLune o"' the ";>r t no i pal, and there is no f i xed 
t enure o~ offi ce for 0ithe~ . 

l...1 the J~.r;"lr>nc. c .. so o::.' v t ate vO lise u:;_' vr'l.ith V . 
'11urner , 101 : d . ~84 , 51 H e ..;:34, ~37 , it YtflS S")eoifically 
r ul ed t llat u de.:mty clerk of ~.r .. o court in t'aryland is an of­
fi cer of tbc court and not an agLnt : 

" ' De~uttcs , ' beins urypointcd in the languagE" of t he 
Co'1sti tution 'to "er-f'orm the c uties of th·~ office,' 
a r e "'l.Ot :aerc servants or ucen. s of t he clerk of the 
court ; they :.:.r ::: a ~t" ts <-nd officerf· of t · o CtlUrt . " 

Under t' .. e lm'! o1' .t.u:r·yla~:C. tb.e deruty clerks a r e a p­
point ed by rca :Jnn of the c0nsti tution o.l 1n·ov lsinn i.nstead of 
under a statJJte as tl-tey are t-tl'):?Oint ed i n ,,!i ssouri , but it is 
r equired that their uppo :int ment be approved hy ~'w J udg e of 
t ho Circuit Oourt juqt as our statnte require s tl·e r'p'1oint­
ment of o. c'l e:Duty c lerk to 1:\e L "' roved by the Judge . 
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Cu CIJ.h. I U 

1~ro 'l. the ~OI ·~~oi111' the concluf: l on 1 ::: r•,;a.ched t hat 
a deput y ol •: I''( ls ::1 ) Ubllc offi ce r , uno tH such 1s ei.1title d 
to t he CO rll "~ nsatiun utta.c'·cc to t he office wh i l u '"",rr i ng l a'\•­
ful title to t~ o:ficc . 

:coY :.:c:.I T "I ICl' 
J~ttorney-~oneral 

hcspectfullt ~ub~ittcd , 

,, • o. (r c~~"o,_,,. 

.. ,.ssistant .t to!·nu,? -':'·enera.~ 

'/OJ : FS 


