OFFICERS: Deputy Circuit Clerk is an officer and entitled
to receive compensation while lawfully holding
title to orfice.
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llonorabls Xelso Journey
Crosecuting attorney

llenry County

Clinton, Missourl
Deer lr, Journey:

Recelpt 1s acknowledged of your letter of Decem=
ber 31, 1942, requesting an opinlon from this officec us fol=-
lows:

"Will vou ~lease let use have your oninlon, at the
earliest possible date, on this guestion:

"John K, all was elected Circuit Clerk of lienry
County 1in 1938 for a term of four years, Jeesie
L. Kueker was duly anpolnted ac Deputy Circuit
Ulerk in 1938, Upon Februsry 16, 1942, John K,
“all was inducted under the Celectlive cerviee et
into the w~rmy of the United Ltates as a privete,
and Jessle L, Hucker, as deputy circuit elerk, car-
riecd on the work of the Clrcult Clerk's office un-
’ t1l1 April 7, 1942, when she turned over the office
to Vede \/llsoun, beinz & person eppointed to the of-
fice of Clrcult Clerk by the governor upon april 4,
1942, under threat of being held in contempt of the
Circuit Court, Shortly after .ipril 7, 1242, the
Attorney General instituted a proceeding in quo
warranto in the Supreme Court of lMissourl to deter-
mine Vede Wilson's right to hold the office as
Clerk of the Clrcult Court of Henry County. The
Sunreme Court of Missouri iIn its declision entitled
tState of kissouri, ex inf. Roy McKittrick, Attorney
General of ithe Utate of Missouri v, Vade Wilson',
decided that there was no vaconcy in the office of
Circult Clexk in Henry County end that the aproint-
ment of ' ade “ilson wos unauthorized. Upon Decem-
ber 14, 1942, Jessle L. Rucker took charge of the
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office and is now carryinz on the dutles of same.
For the perlod from april 7, 1942, to December,
142, Jessle L, Lucker remaincd resdy unéd willing
to perform the duties of the ol'fice zs the deputy
circuit clerk of John R. Wall, and duly filed her
demands for her salary. Is the County lawfully
obligzated to pay samei™

The authority for the appointment of a Ceputy clerk
of the circuit court 1s found in Cection 13299 k., 5. No.,
1939, whiclh section 1s as follows:

"avery clerk mey appoint one or more denuties, to
be apnroved by the judce or judges, or a majority
of them In vacation, or by the court, who shall be
at least seventesen yeare of age and have all other
gqualifications of thelr pnrincipals and take the
like oath, snd nay in the nane of thelr principals
perform the futles of clerk; but all clerks and
their suretles shall be resronsible for the conduect
of their deputies.”

Seetion 13434 i, £, ¥No., 1939, makes provision for
the approval of daputy clerks by the Judze of Judges of the
Circuit Court and authorizes the Judge or Judges to fix the
compensation of such deputies. Seetion 13435 R, S. Mo.,
1939, mekes provision for the payment of the compensation to
the deputies. This section is as follows:

"The salary of the eclerk, and that of his deputies,
and acsistants, shsell be »nald out of the county
treasury, 1n monthly installments, at the end of
each month. The accounts of &ll deputies and as-
sistants shall be stated in their nemes, respec-
tively, and the correctness thereof shall be cer-
tified by the officers, respectively, in whose em=-
ployment they are. The clerk and his deputies
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and asslstants shall present thelr accounts to the

county court, and saild court shall draw its warrant
therefor upon the county treasurer, to be paid out

of any money avallable in the treasury.”

It is well establishied law in the State of liissouri
that the comnensation of the office is & mere lncident to the
office and the erson who Las title to ths office 1s entitled
to the compenszation. Your attention is directed to the fol=-
lowing cases:

Cavanee v. City of Milan, 99 M. 4. 573, 15 a case
in which a marshal who was8 unable to perform his dutles due
to 1llness was permitted to recover the compensation attach-
ed to his office for the time he was absent from the perfor-
mance of his duties.

In the case of Bates et al v, City of St. Louis,
153 Mo. 18, the mayor of St. Louls was permitted to colleect
the salary attached tc the office of mayor for a perilod of
time while he was absent from the State of Misesourl »on per-
sonal business and performlng ncne of the dutlies of the mayor.

A simllar case is the case of State ex rel. Chapman
v. Jalbridge et al, 153 ilo. 194. In this cese a police of-
ficer of the City of St. Louls was allowed tc recover ecompen=-
sation for a period of time during whlch he performed no du=-
ties because of beling lamproperly relleved from duvty. The
following quotatlion is taken from thls case at l.c. 203:

" ¥ * The legal right to the office cerried with it
the right to the salary. The board by its wrongful
act could not cdeprive him of this legal right. The
right of a public offlcer to the salary of his of-
fice, is a right created by law, is ineident to the
office, and not the creature of contract, nor de-
pendent upon the fact or value of services actu-
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lly rendered. (Givens v. Davlicss Co., 107 lio.
60%; Gemmon v. Lafaystte Co., 76 Ho. §75; OState
ex rel, v. Carr, 3 lio. .upp. 5; State ex rel. v.
Brown, 148 lio. 401; Fitzsimmons v. Brocklyn, 102
N, Y. 526; Lnarews v. Portland, 79 Malne, 4843
lemtis v. Woodward, 12 lleiskell, 499; TPeople ex
rel. v. Smyth, 28 Cal. 21; Carroll v. Siebenthal-
er, 37 Cal. 193; Kooatz v. ¥raunklin Co., 76 la.
Ste 1543 Wolker v. Coolk, 129 Lass, 579; Hoke v,
Henderson, 4 Dev. (N, C.’ 1; City Counecil wv.
Sweeney, 44 Ga, 4033 DPeople ex rel. v. Zrennen,
30 Mow. Prec., HRep, 417.) Tence, the fuet that

the relstor after he was wrongfully and without
warrant of law discharged from hils nosition as po=-
liceman, and weas thereby and thereaiter orevented
from dischexring the duties of that position, and
did not in fasct discherze thosc duties cor offer to
do so, afords no zround for denyins him Lis sala-
ry, and the court cormitted no crror in awarding
kim a mandanus therefor.” -

The foregoing would indicate that the deouty cir-
cult clerk would be entitled to recelve tlie compensation at-
tached to the position 1f sueh position 1 to te considered
as an office eoven thouzh prevented from performing the duaties
of the offics. .. search of the statutes, textbooks, and
cases has falled to reveal any direct holding in the State
of Missouri as tc whether or not & deputy elrcuit clerk should
be considered as sn office.

In the case of llorstmen v. .damson, 101 ., A, 119,
a suit involving the compensation of a deputy clasrk of the
county court, the language used by tine Judge would indicate
that a deputy clerk of the county court vould be coasidered
an officer. The deputy clerk of the circult court oceupies
a similar position.

Further, in the case of State ex rel. v, Bus, 135
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llo, 325, at l.c., 332, a deputy sheriff was held to be a pub=-
lic officer in the following language:

"The right, authority and duty are thus created by
statute; he is invested with some nortions of the
sovereign functions of the government to be exer-
c¢iscd for the benefit of thc public end ie, conse-
quently, o rublic officer within any definition
given by the courts or text writers.”

There is quite a bit of similarity between the po-
sition of deputy sheriff and deputy cleric of the circuit
court. Lach deputy is appointed by his prineinesl with the
approval of the Judgc or Judges of the circuit court. Kach
deputy must teke an oath of office. sach perform certain
duties in the name of the prineipal, and there is no fixed
tenure of office for either.

In the larylanc case of State to Use of Smith v,
Turner, 101 l'a. 584, 61 A, 234, 337, it was specifically
ruled that a deputy clerk of the court in Maryland is an of-
ficer of the court and not an agent:

"'Deputies,' being appointed in the language of the
Constitution 'to perform the duties of the office,’
are not mere servante or agents of the clerk of the
court; they ars asents and officzers of the court.”

Under the law of Maryland the deputy clerks are ap-
prointed by reason of the eonstitutional provision instead of
under a statute &s they are appointed in Missouri, but it 1is
required that their appointment be approved by the Judge of
the Circuit Court just as our statute requires the epnoint-
ment of a deputy elerk to be a»proved by the Judge.
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COZICLULION

From the Toregolng the concluslon is reached that
a deputy clerk 1Is s publlic officer, and as such 1s entitled
to the comnensation attached to the office while having law=-
ful title to the office.

Kespectfully submitted,

e Be JACKSON
Asslistant .ttorney-Ceneral

APPROVLD:

ROY MoXIT'TLICK
Attorney-Genaral WOJ:FS



