RUTLDING AND LOAN: Building and Loen Supervisor may under certaﬁn )
S N - conditions recuest court to eacheat certain funds
to the State of lissouri.

June 1, 1943

' |FILED;

A

Mr. T. Victor Jeffries

Supservisor

Bureau of Bullding and Loan Supervision
Jefferson City, Misscuri

Dear 3ir:

This will acknowledge receipt of your request for
an opinion, under date of May 25, 1943, which reads:

"In the days of depression many build-
ing and loan asscociations segregated
their assets which resulted in the good
assets being sold Into a good instltu-
tion and the bad assets belng listed as
"B" Accounts and put in charge of trus-
tees to liquidate.

"Now 1t has developed that most of these

"B" Accounts have been converted to cash
and are now to the closing stages of 1li-
quidation. Final distribution to the share-
holders 1s now in order. Many of the share-
holders have unknown addresses and also, be-
cause of the fact that their accounts are so
small, their certificates will never be
turned in for cancellation and receive their
proportional part.

"These trustees are usually well compensat-
ed for their services and in most instances
have an attorney as their adviser, who re-
ceives ample compensetion for his services
and naturally, they do not encourage a

fast method of liuldation because it would
take away some of their means of making a
1171!]8 -
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"I can't see why there should be any de=-
lay at all after the assets have hbeen
turned to cash 'n making an immediate 1i-
quidation. I think the following sugges-
tions I have made are legal and wish an
opinion from your department as to the
legality and alsc an idea of the expense
that your office would incur in going
into Court for a court order for the de-
posit of the unclaimed balances into the
sscheat fund.

"It has been my suggestion that the trus-
tees pass a resolution turning the assets

of the trust over to the State Department
for liquidation. When that is done, I will
employ some person to meke distribution,
that is, put out letters asking for the re-
turn of their certificates so that checks
might be sent out for final payment. After
a reasonable time then, have your office
file a petition in Court, asking for a court
order that all money left, be turned over to
the Escheat fund of the State.

"At a glance you can see what a savings this
would mean to the shareholders and nc doubt,
they would be more pleased to have their final
liquidation carried out by a State Department
assisted by your office, than they would be

by persons who are more or less interested in
handling the trust for what they can get out
of it.

"We are going to have several of these, so
your immediate attention to the above, will
be greatly appreciated.”

You refer to certain bad assets listed as "B" Accounts and
oput In charge of trustees to liquidate, the balance of good assets
having heretofore been sold. lie are assuming, for the purpose of
this opinion, that such refers to a voluntary liquidation wherein
no court proceedings have besen instituted; that such trustees are
appointed by the Board of Directors of the respective bullding and
loan companies under and by virtue of authority vested in them
under Section 8210, H. S. WMissourl 1938, and thelr respective by-laws.
Section 8210, supra, reads in part:
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“# % # # % * ¥ % #% And any building and

loan associetion shall have the power to

provide® in 1t by-laws for the creation

and establishment from time to time of a
‘participating reserve fund', in which may

be placed any or all resl estate owned by

the association and any loans and/or other

assets of dcubtful value, the same to be
sslected by the hoard «f directors, tle book
value of the assets in sald reserve fund to be
appertioned pro rata In reduction of the book
value -f the stock of the asscclation then
outstanding, subject to the approval of the
supervisor cf bullding and loan associatlions.
Such reserve fund shall be and remain a

separate fund from the other assets cf the
sasociation to be liqulidated and shall be
represented by a class of stock to be known

as 'participating reserve shares', of the
association to be issued to those stockholders
of the association pro rata, the bock value

cf whose stock has been reduced by the creation
of such reserve fund. In the lliquldation of
said resecrve fund all the proceeds from the sale
of sald real ostate or collectlon er liquidation
of saild loans or other assets shall be paid to
the holders of said particlgating reserve shares,
at such times as the board cf directars shall
determine. All losses, if any, that may occur
in sald reserve fund shall be absorbed by the
nholders of said particlipating reserve shares.

The association, 1f so provided by by-law, may
transfer and/or convey title to .the assets in said
reserve fund, or any part thereof to three
trustees selected by the board of directors, who
may be officers of the association, under a trust
agreement defining the powers and duties of the
trustees, who may issue 'participating reserve
certificates'!, instead of 'participating reserve
shares', to said stockholders entitled thereto,
as provided above, giving all the rizhts and
subject to all the liabilities herein provided
as to 'participating reserve shares', And

upon the surrender to the assoclation of the
outstanding stock in the hands of a merber of
such associatlon there shall be 1ssued to such
member new stock certificates of the assoclation
evidencing the reduced value of the stock sumender-
ed, and in addition to such new stock certificates
the reserve shares or reserve certificates to
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which such member is entitled, as above
provided. Such reserve shares or reserve
certificates issued to a borrowing member
whe had his stock up as collateral for a

loan shall be pledzed as addltional collater-
al for such loan, and the borrowing member
shall continue to make Iinstallment payments
on his losn, as provided in the note or bond
and deed of trust securing said loan, and
upon payment -f the loan in full the direct-
ors may apply as a credit on the loan the
then value of the reserve shares as defer-
mined by the board of directors, after tak-
ing into consideration any estimeisd losses
sustained in sucl reserve fund. In making
reports and statements to the supervisory
department of the state, the value of such

a reserve fund undistributed shall be includ-
ed 23 a part of the assets of the assocliation

and be classified as 'participating reserve
funds # 3 % 3% % # % ¥ ¥ # ¥ ¥ # % # # » %"

The facts In the instant case apparently leave nothing
further for these bullding and loan associations to liquidate
exceut to see that a proper disposition is made of the money
received from the sale of class "B" Accounts. You susgest that
the Doard of Directors of these loan companies now adopt a reso=-
lution te turn over to you as Supervisor of the Bureau of Bulld-
ing Loan Supervision the money now being held by ther from sale
of "B" Accounts for distribution to proper parties and if you
are unable to locate persons entitled to receive sald money, or
such persons refuse or fall to turn in their certificates for
cancellation within a reasonable time, then you suggest this
Department shall {ile a petition in circuit court asking that
the court order all such money unclaimed be turned over to the
escheats fund of the State of Fissourl.

This Department, under date of Uctober 31, 1341, render=-
ed en opinion to the Honorable Wilson Zell, Iireasurer of the State
of VMissouri, wherein it was held that a voluntary dissolution of
a corpcration In this State did not constitute proceedings in or
before the courts in this State and therefore Section €20, R. S.
Misscurl 1839, of the escheats statutes d¢id not apply, that Sec-
tion 620, supra, contemplated only proceedings in a court. It has
been held that a bullding and loan asscciation, while pecullar In
its features is, nevertheless, a business corporation. (See Woer-
heide v. Johnston, 81 lo. App. 183.) The facts herein likewise
do not contenmplate any court procedure to date. 1lhe appolntment
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of the present trustees was by the Board of Directors and not by

a court. Therefore, such escheat prcvisions which are strictly
statutory are not applicable in the instant case. However, as

held in the opinion above memtioned, even though Section 620, supra,
was not broad enough to cover such funds, which funds may still
escheat to the State under the Constitution of Viss uri as un-
claimed dividends. In view of the opinion hereinabove referred to
dealing with this same matter, it would be mere repetition for the
writer to include the reasons and law in support of the proposition
that such funds do not come within the purview of Section 620, supra,
relative to funds being placed Inte the escheat fund of the State
of KFissouri, but that said funds do eschea®t under the Constitution,
namely, Section 6, Article XI, declaring that unclaimed dividends
shall be paid into the State Treasury, and securely invested and
sacredly preserved as a public school fund. Therefcocre, we refer
you to the foregoing opinion, which we consider applicable in this
instance, and & copy of wihich we are attaching hereto.

Section 8248, R, 5. Missourl 1939, specifically authorlzes
the Supervisor of the Pureau of Buillding and Loan Supervision to
assume control under certain conditions and it is the opinion of
this Department that under such circumstances as stated in your
request, the Directors of such building and loan sssociations may
direct you as Supervisor of the Bureau of Building and Loan Super=
vision in this State to take over and manage the affairs of sald
building and loan associations. Section 8248, supra, reads in part:

"No essociation shall cease to do business

or attempt to meke a2 voluntary assignment

of its assets or In eny other manner to
liquidate its affeirs prior toc the maturity
of all its stock, except with the consent

of two-thirds of 1ts stockholders and the
approval of the supervisor of building and
locan asscciations as herelmfter provided.

If any essociation attempts to make such an
assignment, the superviscr shall upon hils own
initiative take charge of the association

and of its assets and shall manage and con-
duct its business. Or if 1t shall appear to
the supervisor from any report of such associ-
aticn or from any examination made or caused
to be made by him, or from any knowledge or
information obtained from any other scurce,
that such association has coomitted a violation
of 1ts charter or i1s acting unlawfully, or
thet such association is conducting 1ts busi-
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ness in an unsafe or unauthorized manner,

or that the assets of any such association
are insufficient to justify the continuance
of business by such association, or it shall
appear to the supervisor that 1t 1s unsafe

or inexpedient for any such association to
continue to transact business, the supervisor
shall communicate the fact to the officers or
directors; such officers or directors shall
be allowed sixty days in which to make the
assets sufficient or to correct the illegal
practices., In case such assets are nct made
sufficlent, or the i1llegal practices correct-
ed within a time fixed by the supervisor, or
if the directors request the supervisor so

to do, the supervisor shall take charge of
the assoclation and its assets and manage and -
conduct 1ts business., # # # 3 = % & # % #"

There is only one reason why such procedure, before belng
executed, should be carefully considered and that is, that the
statutory provisions, Sections 623 and 624, R. 5. Missouri 1939,
permitting the rightful owners to apply for said money within
twenty-one years thercafter and recelve same, does not apply iIn
the case of this escheat under the Constitution. However, we think
the General Assembly would not turn a deaf ear and would reimburse
any claimant who, within a reasonable time after sald fund escheats
to the 3tate, files his claim with the General Assembly.

Under 3ection 8250, H. 5. Hissourl 1839, it becomes the
duty of the Attorney General to conduet such litization. The costs
of such litigation would be nominal. The cnly costs to this Departe
ment would be actual travelling expenses.

Therefore, 1t 1s the opinion of this Department that the
Directors of such bullding and loan association may pass a resolu~-
tion requesting the Supsrvisor of the Bureau of Pullding and Loan
Supervigion in this State to take charge of sald asscciations, trans-
ferring said funds to him, and that he make every effort to distrie-
bute said funds tc their rightful and legal owners and after every
effort to do this has falled and they cannot be located within a
reasonable time thereafter, he may go into court and request the
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court to order said fund to be peid into the 3tate Treasury to
the credit of the school fund, in conformity wilh Section 6,
Article XI, of the Constitution of the 3tate of !issouri.

Respectfully submitted

AUBREY F. HALTTT., JK.
hasistent Attorrey General
APFPROVEDS:

ROY MCR.TTHICK
Attormey Ceneral of lissourl
AFH:EAV
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