BUILDING AND LOAN: Marner of electing Directors.
BELECTIONS: -

February 18, 1943

Vire Te Victor Jeffries
Supervisor, Bureau of
Building and Loen Supervision
Jefferson City, ¥isscurl

Dear 3ir:

This will acknowledge recelipt of ycur request for an
opinion under date of February 9, 1943, on a matter submit-
ted by the Secretary of the lostal Employees Building, Loan
& Savings Assocletion of 3t, Louls, Misscuri. The gquestlon
is how shall dlrecters cf a Eullding and lLcan Association
be elected.

“e are not familiar with the by-laws of the above
building and lcan association. Iigwever, this is not impor-
tant for the reason said by-laws cannot exceed the constitu-
tion and statutes pertaining to said election and if they
¢o, said by-laws are invelid. Sundheim, Third Zdition,
Bullding and Loan Associations, Section 81, paze 20, lays
down the general rule as to voting for directors in such as=-
sociations and holds that constituticnal and statutory pro-
visions relating to the right of stockholders to vote in
corporations generally applies to building and loan associ-
aticns unless they are expressly excepted and when such right
is regulated by constituticn or statute a by-law cannot change
same.

.

"The right to vote stock at corporate
elections is an inecident of ownership,
to be exercised, cf course, in the

mode, and under the restrictions, pre-
scribed by the constitution, and the
statutes of the state, and the charter
and by-laws of the associstion. Ccn-
stitutional provisions and statutes
regulating the right to vocte in corpora=-
tions gensrally aprly to building and
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loan associstions, unless they are ex-
pressly excepted, and when the right to
vote 18 regulated by statute, it cannot
be changed by by-lew or resclution.

When the general lew expressly declsares
who shall be entitled to vote, and how
they shall vote, 1ts provisions are con=-
trolling, and a by-law in conflict there-
with is void. Therefore a by~-law limiting
the rignt to vote to stock a year old is
invelid, when in conflict with a statute
whic? glves a right to vote tc each mem=-
ber.

Section 8207, i. 5, lisscuri 1939, provides by-laws of
such corporations 2s building and lcan assoclations may adopt
by=-laws but same shall not be Inconsistent with the constitu-
tion and laws of this State, oald sectlion reads in part:

"The shareholders of such corporation may
make and adopt all necessary by-laws for the
government of the affairs and business of
the corpcration, provided that the same
shall not :be inconsistent with the Consti-
tution cor'!lasws of the state., # # # & & *
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Section 8208, R. 5, Mlssouri 1939, provides br-laws may
be adopted for certain purpcses and may prescrlbe the gualifica-
tions of directors of sald asscciation or corporation. 3Said sec-
tion reads in part:

"The number, title and functions of the
officers of any caporation created by
virtue of this or lany previous law, their
terms of office, the time of their elec-
tion,as well as the qualification of
electors, and the time of sach perlcd-
ical meeting of the officers and share-
holders of such corporation, shall be
provided for in the by-laws. No person
shall be eligible to become or shall con=-
tinue & director unless he shall be the
owner cof at least five shares of capital
stock of suech corporation, and nct delin-
quent in any menner thercon.# # % # = "
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Section 5007, R. S, Kissouri 1939, provides the method,
which we believe 1s applicable in the instant case, of electing
candidates of a corporation, and reads:

¥In all elections for directors or man-
agers of any Incorporated company, each
shareholder shall have the right to cast

as many votes 1n the agzregate as sidl

equal the number of shares of stock so held
by him or her in said company, multiplied
by the number cf directors or managers to

be clected at such election, and each share-
holder may cast the whole number of votes,
either in person or by proxy, for one can=-
didate, cor distribute them among two or more
candidates; and such directors or managers
shall not be elected in any other manner."

Section 6, Article 12 of the Constltution of the State of
Missourl provides the procedure which is applicable te the elec-
tion of directors of any incorporated company, and resds:

‘"in all elections for directcrs or mansgers

of any Ineorporated company, each shareholder
shall have thz right to cast as many votes

'in the sggrecate as shall equal the number of
‘shares so held by him cr her in said company,
multipBed by the number of directcrs or man=-
‘agers to be elected at such election; 2nd each
shareholder may cast the whcle number of votes
either in person or by proxy for cne candlidate,
‘or distribute such votes among twoc or more
icandidatea- and such directors cr managers shall
not be elected in any other manner."

Sundheim, supra, Section 93, page 92, provides that in
order to secure minority representation on the board of directors
some Jjurisdictions confer the right of cumulative voting:

"In order to secure minority representa-
tion on the board of directors, the con-
stitution, or statute law, or both, of
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some Jjurisdictions confer the right of
cumalative voting. These provisions
apply to buidling and loan associations,
and no notice of an intention to cumu-
late votes need be given,"

In an 0ld decision not overruled, Tomlin v, The Farmers %
Merchants Bank, 52 lNissouri Appeal Feports 430, 1., c. 434, the
court held the cumulative plan of voting on directors is author-
ized by the constitution, namely, Section €, Article 12, supra,
and in so holding the court said:

Pe 2 % % 3 # % + The cumulative vote by
stockholders is authorized by the consti-
tution end laws of this state. Constitue-
tion, art. 12, sec. 6; Hevised Statutes,
1889, sec. 2490. 5y thet plan the stock-
holder may cast a number of votes egual

to the number of shares held by him mul-
tiplied by tne number of directors to be
voted for, and he may distribute the total
of such vote as he may desire, among the
directors tc be elected. As stated by the
supreme court of rennsylvania, speaking

of a2 similar provision, in Fierce v. Com=
monwealth, 104 Pa, St. 154: 'This section
to us seems very plain and unambiguous.

If there are six directors to be elected,
the single sharenholder has six votes, and,
contrary to the old rule, he may cast those
six votes for a single one of the candidates,
or he may distribute them to two or more of
such candidates as he may think proper.

He may cast two ballots of each of three of
the proposed directers, three for two, or
two for one and one each for four others,
or, finally, he may cast one vote for each
of the six candidates.'"

In the above case a resclution was introduced and passed
which required them to proceed to elect thirteen directors, each
sharelholder under the resclution to be entitled tc sne vote for
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each share, to vote for thirteen different directors, and the
thirteen receiving the highest number and a majority of the
shares to be duly elected, which resolution wts not in com=-
pliance with the cumulative plan. In discussing the legality
of said resolution the court said:

i # % % % The question then 1s, is

such resolution contrary te the letter,
spirit and intention of the conatitution
and statute on the subject of such elec-
tions and the rights of stockholders?

A reading of the resolution and the law
is a full answer to the question. They
are in direct antagonism. The further
question then occurs, can a majority of
of the stockholders cof a corpcration con=
trol the law as to the ccrporation, or
place it in abeyance? The answer to this
is evident from the mere statement. The
right is one guaranteed by the law, con-
stitutional and statutory, it is perscnal
to the stockholder, 1t can be exercised
or not by suech stockholder as he may him-
self elect. Iierce v. Cormmonwealth, 104
Fa. St. 156. It, therefcre, cannct be
taken from him by & resolution or by-law
adopted by a majority of sharehclders."

Therefore, it is well setfled in this State thet such an
election should be held under the cumulative plan as provided in
the Constitution and statutes of the State of liisscuri. That is,
that each member mey cast as many votes as shall equal the num-
ber of shares of stock so held by him, multiplied by the number
of directers to be elected and the total sum may be cast for one
or more candidetes.,

In Tomlin v. The Farmers and Vrrchants Pank, supra, while
the court did not specifically determine just what should be done,
it did imply that no new election was necessary but that the
successful candidate receliving the majority of votes under the
curulative plan should be seated instead of the candidate that was
seated by recelving a majority of votes under the system instituted
contrary to the cumulative plan, the court said: ;

M % % # % It is, however, held in New

Jersey, under a statute substantially
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like ours, that if the legal votes re-
Jected were, together with those

cast for the complalining party, a majority
of the total outstanding stock of the
corporation, no new election would be
ordered, and the complainant would be
seated, 1 Beach on irivate Corpcrations,
sec. 302; In re Cape May & D, B. N. Co.
(1882), 15 Atl. Fep. 181; In re Steamboat
Coey, 44 N. J, Law, 529, The lenguagze of
the latter case would ssem to authorize
the installation .f a complalnant, in

some instences where Jjustice ssemed to de-
mand 1t, whc had & majority of legal votes
counting those cast and tendered, although
they were short of a majority of the total
stock outstanding.”

If the record falls to disclose how shareholders in the
association voted under the cumulative plan then 1t will neces-
sitate another election to comply with the statutes and the Con-
stitution which requires dlrectors bhe elected under the cumula=-
tive plan as hereolnabove described.

Fespectfully submitted

AUBRYY R. HAVIETT, JQR.
Assistant Attorney General

APPRCVED:

ROY MeKITTRICK
Attorney General of Missouril



