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PROBATE JUDGES: Should col.ect fees under present law until
House Committee Substitute for Senate Bill 4
necomes offective.

eptember 20, 1943

FILED

*/

llon., Paul S, Hollenbeck

Judge of the Provate Court
Mariles County
Vienna, Missourl

Dear Judge Hollsnbeck:

Under date of -eptewber 1l, 1943, you wrote this
office requesting an opinion as follows:

"Am in recelipt of your letter of eptem-
oer 10, 1943, in vhich you enclosed an
opinlon of Hon. Leo A, Politte in regard
to Senate Bill Noe. 4. This clarifies
soveral poings of the oill but would like
further light on one point.

"On page 4, in paragrsph 5, the opinion
states that af'ter the effective date of
the bill all accountable fees collected
during such month must be pald over to the
countye. My question ig this: Can a
probate judge collect and retain all foes
earned and accrued in his office bhefore
Nw ember 22nd, 1943 and retain them? In
other words, can a judge coliect earned
fees at this tlme and retain them instead
of walting until a later date (after the
effective date of the bill) and collecting
such fees sarned prior to sald effective
date and having to pay such fees over to
the county?

"I aasume, of course, that in fees col~
lected in the month of November, only such
fees as are collacted after the 22nd will
have to be accounted for,"



Hon., Paul =, Hollenheck -De Jepte. 20, 1943

House Committee “ubstitute for S“enate B1ll No. 4
can have no efect until the date on which 1t becomes
effective under the statutes and the Constitution. Your
attention is directed to the following brief quotation from
the case of ftate ex rel. Bauer v. Idwards et al., 136 lo,
360. l, ¢, 368:

"The revised law, being the later,
repealed such parts of the act of -
1889 as were inconsistent with 1t.
State ex rel, v. Heldorn, 74 Mo. 411,
The act of 1889 provided for a joint
assessment by the county and clty
assussors, and the revised law re-
quired the assecssment made by the
county assessor to be: taken, These
provisions are irreconclilacnly incon-
sistent and the former was repealed
vy the latter.

"But the repeal was not effected until
the rovised law went into effect,
Noveunber 1, 1889, The act of 1889 was,
therefare, in force from i1ts approval,
May 22, until its repeal November 1,
16889.

Your attention 1s also directed to the following
gquotation from the case of “tate ex rel. Brunjes v. Bockelman,
240 5. W, 209, l. c. 212;

"The real issue in this case is to
determine from what exact date such a
statute speeks. In our Judgment 1t
spoaks as of the date it vecomes effec~
tive and not otherwise.

"In Rlce v. luddiman, 10 iiich. loc. cit.
135, Christiancy, J., sald:

"1It is very clear the act did not take
effoct till 90 days after the end of the
session, DBut we do not think the act
was therefore vold as to the elsction
provided for. It took effect in lMay,
1859, and must e understood as begin-
ning to speak at the moment when 1t
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becane a law, and not vefore., It must
have the same constructlion as if passed
on the day vhen it took effect and
directed by & two-thirds vote to take
immediate offect, "April next" must
therefore be understood as April, 1860,
seing the next April after the sct took
effect. Any other construction lsads
to avsurdity, and imputes to the Legis-
lature the enactuent of a farce under
all the solemn forms of leglslation.' .

"The lawv discussed was passed February
4, 1859, and has not been passed with
an emergencye  uch a law oecane affec-
tive in 90 days.

"In Price v. Hopkins, 13 lich. loc. cit.
327, Cooley, J., sald:

"iIt was held in Rice v, Fuddiman, 10
Mich, 125, that a statute must be under-
stood as veglinning to speak the moment

1t takes effect, and not before; and

this decislion 1is 1in harmony with that in
Charles v. Lamberson, 1l Clark (Iowa) 442,
where a statute for the protection of
homesteads, which made them liable far

all debts contracted prior to its passage,
was held to mean, prior to 1ts taking
effect, although that period was some time
after 1ts enactment.'

"lven notice cannot and will not be taken
of such statutes until by thelr terms they
become effective. Price v. Hopkins, supra;
Sfanmis v. Bennett, 32 Fla. loc. cit. 460,
14 South. 90, 22 Le Re 4. 48."

While the statutes under consideration in those cases
were not salary acts, the same prineiples apply and the new law
would not operate as a repeal of the old law until its effective
date,.
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Conclusion

Until jHouse Committee :‘ubstitute for Senate Bill
No. 4, enacted by the 62nd General .ssembly, becones effec-
tive, fees will be charged and collected when they become
due by probate Judges in sccordance with the law in existence
at this date.

Respectfully summitted,

- Ve Do JACKSON
Asslstant Attorney-QGensral

APFROVEDS

ROY MCKITTRICK

Attorney-General
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