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PROBATE JlJ"l:lGF-S : Sh.J'l.ld col_ec t i'ees under present law until 
House Corr~ittee Substitute for Senat~ll 4 
~ecomes effective . 

eptoDber 20 , 1943 
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lion . Paul s . Holl enbeck 
Judgo o£ the J? ~· o ua t o Court 
t.a.ria o Count y 
Vl onnn , .wiaaouri 

Doar J udgo Hollenbeck: 

1 FILED 

/}/ 

Unu \3 r date of . optouiber 11, J.g43, you ~rote this 
o_ ... leo ~ .. oqutJ ... tLlt; an opinion as fo1lm s: 

"J\m ;.u :eceip t of your lottor of optem­
oor 10, 1943, 1n 'hich you enclosed nn 
opl,llO•l of .doa . Loo A. l,)ol l tto in 1>ogo.rd 
to ...,onato Blll No . 4 . This c1nrifles 
several points of ~he bill out would l lko 
fUI•t.her 11gnt on one point . 

110n page 4, in paragraph 5 1 the Op t.nion 
stnteG that a1'te.I.' the effective date of 
the bill all acoountaole fooo collected 
du.c•ln& uuch month must be paid over to the 
count:y . 1uy quoot1on i a tnia: t.an a 
pro~ate judge collect and retain all f oes 
oa.L·nea nnd accrued in hls office beforo 
1~~-N omber 22nC. , 194~ and retain them? .:::n 
other wordo , can a judge col~ect earned 
fee~ at this tin e and r etain them instond 
of waiting until a later date ( af ter the 
offoct1ve date 0 1 tho bill ) and collecting 
ouch f ees earned prior t o said effective 
datil and having to pay ouch £e~~ over to 
tho county? 

":r aaaurno, of oou.rs a , that 1n foes col­
l ected in the month of Nove. 1ber, only ouch 
f e es a5 are collect~d af t er the ~2nd will 
ho.vo to oe accounted for . " 

.. 
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Houso Committ ee ~ ubst1tut '9 for ~ cnate Bi l l No . 4 
can have no ef .• :·oc t until tho date on \o;hich i t oocollles 
effocti ve undor the stat utoo and t he Conotitution . Your 
attent i on 1~ directed to the foll owing .:>riof quot ation f r om 
t he cane ot . tate ox rel . Bauer v . ~ d~arda ot a l ., 136 uo. 
360 , 1 . c • 368: 

"Tho revisod lau, Jeing t ho later , 
repealed such parts of tho act of 
1889 a s wore inconzistent vith it . 
State ox rel . v . Heidorn, 74 Mo . 411 . 
Tho act;o~91providod for a joint 
a saestment by the county and city 
a sb Jssors , and tho rovisod l aw re­
quirod the as~oLsment mado by the 
county a vso-sor t o be taken . These 
provisions are irreconcila ~ly incon­
olatont and the formor \ 118 repealed 
uy the latter . 

Qnut the repeal a s not ef f ected until 
tho ro~i~od l a went into effQ ct , 
Novc_.oor 1, 1889 . The act of 1889 ,,a.s , 
therefore , i n f o ...... ce fro.u lt:J approval, 
~aJ 20 , until ito repeal November l , 
1889 . fl 

Your attention i s also directed to t he following 
quotation f ron the caso of • tate ex ro1 . Brunjos v . uockelman, 
240 • lf • 209 , 1 . c • 212: 

"The r eal i osue 1n thia ca:Jo 1~ to 
de t er r.:tine f rom ,•·ha t exact da to such a 
stnt ute apoe.kn . In our Judgment it 
spoaka nc of the date it oecomes effec­
tive and not othorwise . 

"In \ico v • • uddiman, 10 .. ~1ch. l oc . cit . 
135, ~hristiancy, J . , snid: 

"'It is very clonr the net d l d not take 
ef£oct till 90 days aft or the ond of the 
session. ~ut ~e ~o not think the act 
· a~ therefore void as to the el ection 
provided for . It t ook effect in Uay , 
1859, and must ~e understood as oegtn­
ning to speak at t he mo~ent ~hen it 
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..>eca:.'le a la\/ 1 a.nd not .;of ore . It mus t 
have tho s~~e c ons truction as Lf passed 
o~ tho day when it to9k effect and 
directed oy a t o- thirds vote to take 
~~ediato offect . "April next" must 
therefore be under s tood as Apri l , 1860 , 
)Oine the noxt . pril after t he act took 
offect . Any other c onstruction l oads 
to a osurdity, and ~putes to the Legis­
l a t ure the ena.ct .1ont of a farce under 
all the sol emn forms of legi s l a tion.' _ 

"The law discus sed was passed Fe oruary 
4, 1859, and has not been pa3oed with 
L~ emergency . uch a la oec~o offec­
tive in 90 days . 

"In Price v. Hopk ins, 13 Mi ch . l oc . cit . 
327, Cooley, J ., said: 

n • I t vas held in .. ace v . Rudd1man, 10 
Uich. 125 , that a s tatute must bo under ­
s tood as boginning to speak the mo.,lent 
it takes eff ect , and not before; and 
this decision i s in harmony • 1th that in 
~harlos v . Lamberson, l Cl ark (Iowa) 442 , 
where a s t a tute for the protection of 
homes teads , V'hich made them liable fer 
all do Jts contracted prior t o its passage , 
vas hol d to mean, prior to its taking 
effect , although that period was some time 
after its enact~ent .' 

" ven notice cannot and wi.l .L not be taken 
of such s tatutes until by their tor.ms t hey 
oocome effective . Pr ice v. Hopkins , s upra ; 
~~~is v . Bennett, 32 Fla. loc . cit. 460, 
14 Southa 90, 22 L. R. ~ . 48 . " 

Vhilo the statutes under cons ideration in those eases 
ore not salary acts , the s a me principles apply and the now la~ 

~ould not operate a s a r epeal of the old la~ unti l its affective 
date. 
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Conclusion 

Until Uouso.Conmdttee ~ ubstitute for Senate Bill 
No . 4, onactod by the 62nd Gonoral ~ssam~ly, oeco 1es effec­
tive, foes nill bo charged and collectGd whon they beco~e 
due by prooat e judge s in accordance with the laT'I 1n oxistenee 
at this date . 

• 

ROY J, cKI'J.'TRIC.\. 
Attorney- General 

\' QJ:EG 

Respectfully suUQ1ttcd, 

l~ . 0 . JACKEOU 
Ass istant Attorney- General 


