WEAL ESTATE COMMISSION: To collect commission licensee must
have license at the time he was em-
ployed to sell real estate,

April 26, 1943
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Secretary
Missourl Reel Lstate Commission
Jefferson City, ¥issouri

Dear oir:

We are 1n receipt of your letter of April 21, 1943,
1r which you request an opinion as follows?

""his question has been nut to the Com-

mission., Will you give us your opinion
on 1t?

"Uoes the obtaining of & license 10 days

or two weeks after & sale is made en=-
title the pleintiff to maintalin a suilt

in court for & commission? The particu- .
lar plsintiff in question did not take

out a licerse in 1942 and about two weeks
after the sale weas made he aprlied end was
issued s licernse in 1945,"

Wie are assuming that the pla.ntiff who has {lled his
suit, as set out in your recuest, elther seeks to recover
on an implied or express contrect for his commission &8s a
licensee,

bection 16 of the Missouril heal Estate Commission Act,
Laws of sissourl, 1941, page 431, reads as follows:

"No person, copertnership, corporation

or associatlon engaged within this staie
in the business or acting 1ln the capacity
of 2 real estate broker or real estate
salesman shall bring or maintain an ac-
tion in any court in this sta.e for the
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recovery of compensation for services
rendered in the buying, sellingz, exchang-
ing, leasing, renting or negotiasting a
loan upon any real estate without alleg-
ing and proving that such person, copart-
nership, corporation, or associatiom was
a llicensed real estaie broker or salesman
at the time when the alleged cause of ac-
tion arose,"

This section specifically states:

" % 3 % 3 without alleging and proving
that suech person, copartnership, corpora-
tion, or assoclastion was & licensed real
estate broker or salesman at the time
when thef alleged cause of dctlon srose."

In your request you stete that he was not a licensee
until two weeks after the ssle was made, which may mean that
the contract for commission was entered into previous to the
time of the ssle. '

The suthorlty to pass laws 1s vested in the leglslature
under section 1, Article 1V of the Constlitution of lilssouri,
8o long as 1t 1s not restralred under Section 53, Article IV
of the Comnstitution., Sectlion 1 of Article IV of the Consti-
tution of Missouril rcads as follows:

"Ihe legislative power, subiect to the
limitatlons herein contained, shsall bve
vested in a Senate and liouse of EKepre-
sentatives, to be styled 'The General
Assembly of the State of Kissouri.'"

Section 16 of the Missouri Heal Lstate Act, supra, 1s
not a violation of Section 53, Article 1V of the Constitution
of Missourl, which prohibits the enactment of special laws,
and 1s not restricted or prohibited by any other section of
the Constitutlion of Llssouri,

In construing s statute the court should consider the
intent and the purpose of the act, as enacted by the legis-
lature. (Artophone Corp. v. Cosle, 133 S. VW. (2d) 343, 345
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Mo, 344 ard Stete ex rel keKittrick v. Carolene Products
Co., 144 5. I“'-. (2dj 153' 546 5»-‘00 1049.’

The leal istate Act as enacted by the leglslature
shows the intent and purpose of the leglslature to grant li-
censés to persons who can quelify under that sectlion and are
competent to transact business in such a manner so as to
safeguard the interests of vnersons who they represent, OSec-
tion 7 of the kissouri HKeal Lstete Commission Act, Laws of
Wissouri, 194l, page 427, reads as ftollows:

"A license shall ve grented only to per=-
sons who bear, end to corporetions or
assoclations whose officers bear, a good
reputation ror honesty, lntegrity, falr
dealing, anc who are competent to trans-
act the business of a real estate broker
or a real estate salesmen in sucl manner
as to saleguard the interesus o1 persons
whom they represent,”

Under Section 16, supra, the cause of action can only
be sustained when the petition alleges, and it 1s proven that
the plaintiff was a licensee at the time tThe cause oI action
arose, Under the fects in your request the plaintifi was not
a licensee until about two weeks after the sale, and probab-
ly longer ai'ter tihe contract of employment for the commission
was made,

At the time the implied or express contract was made
for tlie payment of a commisslon he was not a licensee and
such contract was void ss belng in violation of the statute,
that ls Section 16, supra.

We are presuming that the pleintlif impliedly represen-
ted himself as a licensee and in such a caese the cortract
for commission was void, and is unenforceeble., it was so
held in the case of Clair v, Americen Benkers lns., Co,.,

137 S. ". (24) 969, pars. 1=3, where t.c court salds

" % % % The so-called sales and assump-
tion aszreement was not enforcible against
elther party to it for the reason 1t was
not effective until approved, as required
by section 5731, supra. The law will not
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uphold a contract made in contreven-
tion of statutory provisions. Saun-
ders v. Union Central Life Ins, Co.,
212 Mo, App. 186, 253 S. W, 1773 Gooch
v, lietropolitan Life Ins, Co.,, 333 io.
191, 61 S5, W, 24 704; liller v, Eowen
Coal & Mining Co,., Mo, App., 40 S, ¥,
24 485,"

Also, in the case of Northcutt v. Mckibben, ISF B We
(2d4) 699, pars, 7-10, the court said:

" 3 % % The law will 1ot uphold & con-
tract made in contravention of statutory
provisions., 3 & © 4 oA S A S W -}‘.

ln the case of liassie v, Cottonwood School vistrict,
No. 36, of lodaway County, (Kansas City Court of Appeals),
70 S. V. (2d4) 1108, par. 1, the court said:

"'he action being for damages be-

cause of an allepged breach of a clalmed
contract, of course the proof must estab-
lish a legal, enforceable contract, * *"

If the plaintiff in this actlon described in your re=-
quest claimed and made representations to the defendsnt that
he was-a llcensed real cstate apgent, when in truth and fsct
he was not licensed at the time he entered into a contract
for the commission he has committed a fraud, and the contractt
would be unenforceable, It was so held in the case of Taggart
ve School vDist., No., 52, Carroll County, 96 S, V. (2d) 335,

par, 9-4, where the court said:

" % % % In the early case of Armstrong
V. Winfrey, €1 Mo. 354, 359, this court
sald: 'It is a familiar doctrine that
no valid contract can arise out of =
fraud, and that any action brought up-
on & supposed corntract which is shown
to have arisen from fraud, may be suc-
cessfully resisted. FIraud avcocids all
contracts, where 1t can be shown that
if i1t had not been employed the con=-
tract would not have been made.' It
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is clear that plaintifi's written con-
tractual representation that she was

not married was a fraud upon deferdant
and of such a nature as to affect de=-
fendant's willingness to contract with
plaintiff, Courts should not and do not
ald fraud-feasors by enforcirg contrect-
ual obligations procured by means of frau-
dulent representations, ©See Guilford
School Township ve. Foberts, 22 Ind., App.
355, 62 N, £, 7113 Security Sav, Bank v,
Kellems, supra,"

CONCLUSION

It 1s, thsrefore, the opinion of this department that
the obtaining of a llcense ten days or two weeks after a
sale of real estate is made will not entitle the plalntiff
to maintain & suit 1n court for his commission agreed uvon
with the deierdant who was the owner of the real estate.

It if further the opinlon of this department that
in order for the plaintlff to recover compensatlon for ser-
vices rendered in the sale of real estate he must allege
in his petition, and prove, that Le was & licensed real
estate broker or salesman at the time the alleged cause of

action sarose.

Respectfully submitted

AP ROVED BY:
We J« EUEKE
Assistant Attorney Ceneral

ROY McKITTR1CX
Attorney General of Wissouril
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