
Calli!ot Gemand money put in escrow 
on guaranteed first rnortga~es . 

April 24 , 1943 

FJ LED 

. 1r . J . \t . Lobbs 
~ecretary ~I 
• iss '>ur1 heal ..... st 'te 0om ission 
Jefferson vi~..y , lssouri 

Vear ... >ir : 

\~ e a r e in receipt of yo r r eques t f:>r o.n onini r. , 
under date of .k.pril 21, 19~3 , which r eac...s as :f"oll ows : 

".·ay the Gommi s a i on have an opinion on 
t.t.e f ollovring . 

111. ore than one licer s ee in the 1 e t ro­
pol itan areas are ad~ert i sir~ in classi ­
f ied a C'vertisemer ts for sale ' Guc.rant E.ed 
¥irst ortga es' . 

"Has the t.ommissior· the uowor and au ­
t hority to sum~ons f or hearings such 
part i es advertisin~ these Juarnnt eed 
.1:< irst ortgae;es and make ir1qul ry as to 
what t he Uuarant ee consists of or if 
it be oos~ible t o have u,orn .chan~e the 
advertiseme~t t o st ~te to 'hat extent 
tho Utiar &r. tee covers . 

11 lhe St . Louis Real ~state boara has 
adooted a reau~ cment tl~t if any heal­
tor advert ises .Juaranteed l' irst ort ~a5es 
t lat he must de~osit with so~o resn sibl e 
escrowee the sufficient amount to cover 
t h e ~arantee . .o l d it be possible f or 
t hi s von~issior. to adont tr~ same r ule 
to protect t h e ueneral public . " 



-
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ln the abov0 r ...,ques t you st' tt: tJJat sev<;,re.l 1J cc, sees 
are advertisir.._, i:t class: fled s.C:.ve rt is(;.'llent J fo r ~ u1e of 
' Gu aranteed J. :Lrst .... ortg&. <; s . " 'J.he .,.,ord "c;uara.r ty" : s de­
f ine d in Border t at . cank of ~agle Pass , Lex ., v . & ~r ican 
~at . bank of ~an 1rancisco , Ca l . , 2S2 F . (Gircu_ t ~curt of 
Appeals , Fifth ~1rcuit) 73, 1 . c . 77 , as follows: 

"A guarar,ty is a pr o· ise to ans\"Cr for 
t he oayn1ent of so' c debt , or t Le per­
formance of s ~me obligation , in case 
of tie defaul t of arother person , who 
is in tl.~.e first i1 s t ance l iable for such 
payment or performance . :: ~:· ·: ~:· :· ·:<- 11 

Also in t h e ca s e of Ael1y- ~pringfield 1ire ~o . v . 
liamilton e t a1 , 91 ..; . .. . (2d ) (. .o . h '1p . ) 193 , 1 . c . 195 , t.Le 
wor d v1s s defir.ed as fo l lows : 

"A •;'s.r an t y is a coll ater a l a;ree.Jent 
for t i!e perfor mance of ~he under taking 
of anothLr . ln o th~r wor c s , tuarar.ty 
is a separate co1 trnct ~. lch i~poses 
different rcs ·on~ibilities tHan those 
impo sed in thG c on tract to ~r ich it is 
colln tera.1 . 11 

l n other ~crus , guar anteed first ~ortgage s are .Jr tva3es 
that are covered by separa.tb a .;reemen t which t.L as the gua r a ntor 
to assume tl~e per for mance of t h e undertakinz; of anrj t..ner . 

ln your r equest you also inqu ire: 

"Has the ~ommiss lon the uower and author ity 
to sum ons for hearings su ch pa r ties adve r­
tisin<· these Guar anteed l' irs t • ortg a ges and 
make inq,:l i r y a s to · ·ha ~ the Guar antee c ot -
siats of or if it be poss i b le to have t hem 
char.ge t h e advertisement to s tate to what 
exten t thC> L.uarantee covers?" 
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As s E:. t out above , t he guaranty may be onl y the per·­
sona l guaranty of a guarantor t hat if t he first mortgage is 
not paid when due he will pay t he same . 'l'h ere is no false 
representation until he has failed to pa y the amount of the 
first mor t gage, upon the failure of t he maker thereof to 
pay same when it becomes due . Of cour se , under t he authori­
ties set out in Section 10 , par . (a) of the Missouri Real 
Esta te Commission Act, the Commission may, u pon i t s own 
motion , i nvestigate t he busiress t r ansactions of licensees . 
Section 10 , par . (a) of t h is Act , (Laws of Mi s souri , 194l , 
pa._,e 428 ) reads as follows : 

"Making su bstantial misrepresentations 
or fal se promises i n t he conduct of h is 
business , or t hrough a~cnts or salesmen 
or advertising, which a..re intended to in­
fluence , persuade or induce others . " 

Under par . (a) , in or der to r evoke , or su spend , any 
license the licer see must make substantial misrepres£ntations 
or f a lse pr omises in t he condu ct of h is business . '.1.'he fact 
that h e guarantees t he payment i s not a substantial misrepre­
sentation unl ess h e r efuses to pay t he mortga ge under h is 
guaranty when the same is Lot paid under t he t~rms of t he 
mortga ge or deed of trust . ln order to hold t hat tlie licen­
see is gui lty of making sut stan tial misrepresenta t ions , or 
false promises , the fraud must be shown either by a con­
ceal ment of certa i r facts or actu a l misrepresent ation . lt 
was so held in the case of Klika v . Al bert '".enzlick Real 
Est~ te Co . et al ., 150 S . \·, . ( 2d) 18 , par . 6 , where t h e 
court said: 

" * * ~ * I t has a l so been held that 
fraud may b e s hown by corJ cealment with 
intent to defraud , as well as by mi s­
represeLtat ion, i f such concealment is 
ma \ erial in the transaction by indu c­
ing one to act to his loss . \ illiams 
V • ball 1 1..0 • .App • , 261 S • •< • 938 1 940 • 11 

~fe find no authorize. l i on \.,hich v10ul d allow the Com­
mis sion to cause t h e sellers of guaranteed first mortgage s 
to change t he advertisemen t in order t hat it would sh ow to 
what extent t he guarant y cov6rs . lt is true t hat under 
Section 4 of t he Missouri heal Estate Gommis sion Act the 
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following au t rority is gr anted : 

" -;:- ::- .;:- Said cotnmls s • on may do al l 
thin~s necessary and converient f or 
carrying irto e~fect t he provisions 
of t h is act , and may from time to t ime 
promulgate neceasar;, r•ules and r egula ­
tions co~patibl e with the provisions of 
this act . * * * ~ ~ * * * * ~ ~ ~ *·" 

\J e find no provision whi ch woul d allow the Rea l Lstate Com­
mission to make a r ule and r e[';ulation as to the mode and 
met hod of i n s er tirg advertisemerts . ln your r equest you a l so 
state that t ho ~ t . Louis heal Lstate Leard has adopted are­
qu irement that if any real tor advertises , " Guar anteed l~' irst 
.Mortp;a c·es" he must first place in escrow with some responsible 
depositary a sufficien t amount to cover the guaranty . 'l'his 
is purely a private contract between t he realtor and t he ~t . 
Louis Real ~s tate boarc , and , under its charter and by- laws 
it is pr obably provided t hat t he members should follow the 
r ules and regulations as set ou t by t he St . Louis heal Lstate 
Board . Such is not t h e case unc er our statutory l aw , and 
it would not be possible fo r t he fuissouri heal Estate Com­
missi )n to adopt t l..e s ame rule to protect the ~'>eneral public . 

CJr CLUSIO j\ 

lt is, therefo r e , t h e opinion of t hi s depart tent , that 
t he <-ommis s ion has t he power an<... authori ty to summons for 
hear ing pa:·ties advertisine, "Guaranteed l''irst 'ortga c;es" 
and make inqJ iry as to wha t the guaranty consists of , but 
it is r;ot possibl e for the H!issouri hea l .... stL..te Commission 
to have them change t he advertisement so as to state to 
what extent t he guaranty covvrs . 

lt is fUrther t he opini~n of this de partment, t hat 
if any licen see advertises , "Guaranteed l< i rst ~·ortga._,es" the 
Jttissouri Real E.s t o t e Commission has no authority to order 
him to ;lnc~ ·in escrow with some responsible depositary a 
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sufficient amount to cover his guaranty . 

Respectfully submit ted 

'ld • J • i...G HlG .. 
Assistant Attorney General 

• 

AP ._ H.OV E.D BY : 

ROY McKl 'l'TRICK 
Attorney Ge~eral of k i s souri 

WJB : RW 


