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OFFICERS : 
PROBATE JUDGE OF 
JASPER COUNTY: 

'vhere duties are per formed by several 
persons during a year each person is 
entit led ~o proportionate share of the 
annual compensation . 

Febru~ry 1£ , 194J 

FILED 

1· . .. . .. . · ollv•.·.a···, Chi -.r 0lork 
~t~te LU~itor ' s vffice 
StatL 0uJitol uildi~g 
Jeffe.rson Ji ty , .. issouri 

Det...r Lr . • ollmv ~~ : 

Une"'r dc.to of ':::b:-uary 12 , 1g41 , : ou wrote t his 
office r cr.uc[.tlLG an opi 1 io'1 as follm..,o : 

a Jud_.c .• dolph .. cGee , -irobete Judge or JaS""~ei' 
Cow1t~r , diod . .arcll 18 , 194.:. , ... md u specL.1l 
judge wat J..P'10intc<.1 by tho .:lem~er~ of t' e 
bLr , wi.~.o serv~d t..S Judge of tl.1e -rebate 8ourt . 
until t .3 VttC~ncy v·v ~ .-.'illvd b. t.:~ u "'~l)oint-
nc.tt of Juc ',.J • . • .uurden , Y'i...o W<;~.S ~ 'J"')O intcd 
b:· the Covernor . 

II ::e l'~C.UCSt thO 0 inion or ;"OUI' Office 0.8 to 
uhether cr not the fees collected du:L'in.r the 
per iods in . llich tl.:.ey were or will b .. ~ in of­
fice , shoul d ~e liJited only tc the foes 
w~ich· the )I'O'.)t~.te judce is .J.llov.ed to r etain 
durinr, ony •,;hol ..; : ~ ..... T in office , \'vllich \.ould 
be 45~0 .00 or s·ould the amount of fees ~~ch 
i s allowed to r~tain be ficurcd on a ratio of 
t.hc e;o ·J!enoe.tivn '1 ., is allo ed to retain is 
to tt .. e time he sei·ved , ar ·C:iGO • ..,c ~~ to one 
ye .... r . 11 

T\1e co 1 )Cnsatloa o1' tLe Judge of the .• :ro~ J." :; 

Court of J&~~er County is f i xed by vection 1 '404 , -rticl e 
2 , o·~a'?tel' 99 , .. \. . .... . . o ., l,n3~ . Thin scc""ion fi:P~ ~ e 
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:. c 0du.lG of r~.en t' .at ay b ... c ~rPcC: b' jue ccs of ~robate 
courts u 1d }rovic1es in purt a.r follows : 

11 * ~·- !'rovided further: , tl.lat w· encver , af­
ter deductin: all reusoneble und nccesrar~ ex­
IH"ns s fo1· clerk : ir·e , t'1 . oruount or feeE col­
lected l11 r.ny one calenda :· ~rco r by or fox c.ny 
o •• ~ proba~c ,iud~e i'" n~· county in tl· i~ state , 
during hiF te~~ of off icr , nd irreP 1ectiva of 
t i e date of ~ccrual of sue' :ees , r~all 0Acecd 
a SW.ll cqu£.i..l to t:.e annual conryciJ satio .. in the 
aggregate fro . dl l sources ~nd for ell duties 
by virtue of the offit.e , cxce~t tl1o ,1 , 200 . 00 
ul lovmd foi· expenses ,. ·~en '10ldin~ circuit c ()urt 
ir, otl e1 counties , '"rovided by Ll\' for a judc;e 
of tL.e oircui t court 1 nvi113 ;juri sdicti on in 
suct'l county , -i"en it sl all he tLe dut~ of such 
probdt0 juc ~e t o pay ruch ~xcess lesr ten ~cr 
,·cnt tt creof , v;i tLin thirty duys nft er t' e ex­
piration of such yeo.r , into tlHl treasury of 
tl•c county in wi ict ~uch T)robut e ,iudr.e lwl ds 
offi ce , for the bcncf.:.t of tho s chool fund of 
flUC 1 county ; und v.l a never c.t uny ti 1.0 a fter 
the e:x91 r,•tion of the term of office of any 
probat a judge ti ·e llilJunt OJ fees collected by 
or or I i:n. , irresT)cct ive of tho date of uc -
Cl ual , ::>hHll excee~ tLe sum equal to the a!' ore­
said t.nnual co r )cnsa.tion p1·ovided fo1 a .iudee 
of tl c cir0t·it co . .rt 1tcvine jurisdiction in 
sue· county , it ct1all be t re duty of ruch ~ro ­
batc juc ..., .... to ryay such excess , .md ul l 'fees 
t·.ol·cE..ftor collected 1~y or fo1 i "':1. on account 
of fees ;.1ccrued to !lim J.S such 1 roba.te ·ud:;0 
l est t eL or cent t~~reof , lithin tLirty duys 
f1om t'1c tL~.e of colle ction , into the c..~unty 
treusury for the bene!'it of the ~c~ool und . * ,. ... .. 
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T~e clupre~e Court en bane had occasi on to con­
strue t his sect ion and e.T>!"lY it t o the I'robate Judge of 
J asper ~ou~ty in t~e case of Dt ate ex r e l . J~s~er County 
v . Guss , 31? r.o . ?44 , 296 ~ . ,.,' . 431 . From t h i e ca se nt 
l . c . ?50 , ? 51 , • issouri oitation~ th~ fo llowinG quotation 
is taken : 

"The l awmakers of 1921 kne\'1 the Supr eme Cqur t 
had , on tho 13t h of }uarch , 1920 , in t he ca se 
of State ex r e l . B4chanan County v . I~el , 280 
Uo . 554 , 219 S . · J. 624 , li 11l t ed ::;he co '1!Jensa­
tio~ of ~te Prob~tc Jud~e of ~1ch~~an County 
t o th'3 ':12,.00~ allowed to circ..1it jt:u:es as com­
pens .... ticr for judicial services . T1'ey a l so 
knew , t bat on t he lst of Oct ober , 1920 , t he 
Suprel1'le Court, in the oc se of -aeon Count y v . 
\'TillfarJ.s , 284 !~o . 44 7 , 224 s . . ?4("\ , ~3lc' 
the 12n0 allo~ed to t~e ci1cuit judges for 
expe~ses ~oula not bG con~idfred by t~e ~ro ­
bate J~d~c of ~co~ Count y i n determinins the 
amount of '·_ i ~ compznsation dur i ng the yec.r . 
The~ were not natisfied witt t ho s~lary al­
l o·wec _)rob::lte .jud-:es , hence t.11e :l.1lend7"lent to 
sai d ~cct ion 10991. . The circuit judres of 
Jas~e.~.· Jounty i~ll.ve only t\.o sources of co-:­
pensation: CO"'l?'TJsation for judicia l servi ­
ces , and co ,,)\m~at ion f or sez·vi ce~ es jur~,. c":>m­
mis~ioner . Tho statute a s a..11.ended provides 
t hat in deter,i nihs t~e salary of t he ~rebate 
jud~~F , t~e co~~e~satinr of the circ~it jud-os 
f rom all sourcrs ,u~t ~e consi Gored . If we 
f oll w the statute , we ~ust ~old ~hat t~e 
words ' fro1, a l l sources ' include the co:"'ren­
so:tion of c i 1 <'tit jude-es a s jury CO:ir~-lscion­
ers . It follows, and v•e ~old , t'lat ""ron the _ 
t ..... ~:in.c effect nf ..:)ec ... ion l 09el , Revised St'lt ­
ut es 1919 , es a~cnded by the Laws of 1921, 
page o04 , t he compensati on of t he circuit 
judges of J asper County and the amount a l lowed 
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to tl:e ~ !'or ex.)Emses are ..... s fol lo' s : 8o .. enso.­
tivc for judicial servicvs , 2 , 000 ; co ~ onsa­
tion for . ervices a. ;!t· r y co ::1issioner , 2500 ; 
for expenses , v l 200 .r.1a lei ··B u toto.l of -.:5 700 per 
annum. 0f t hese i t ez s tile rrobe te Judce of' 
J a s per Gount y was entitleC to conr i dnr t~e 
,z , ~00 f or· juc!icic.l scr vices unil he 2500 for 
services ar jur y com~s~i3ner in doter ini rg 
the a. -:J.JW1t r \:t:ls entitle<. to r t.ai ~l out of the 
f ee s colle cted by him during t he year· for ' is 
sal a r y . " 

This defini tc~ fixed the CO"i.""lensati on o~ t~e robu.te 
Judcc of Jas"1Cl County at four th us'-nC. rive Lundrod dol­
l urs (..-4500 .oo ) Jer a :.num )lus ten per cen t (10,~) of all 
excess a.bov v t'1e run.ount tur ned i n to tl e county treasury • 

• \1henever a s-;>ecia l jud~e is e l ected by the le"'l-
bers of t!~(; b<:-r to trans ..... ct tl;.c busine~s of tl e '?rocu.te 
cour t in accordance -,:it: ~actions 2458- 2459 , .. \.rt i clz 11 , 
Cl a:>t er 10 , H. S . !.o ., 19 39 , comnensation u.l lo\J,ed s uch 
s pec i d l jud~e 1~ fixe d by ~ection 24Gl of Lha s~J0 ~rti­
clc u.nd ell(.. 1te1 : 

" '-
1 e ut torne:~ tlus e l e cted shc.ll , durine tl1e 

neriod ! ~ .,., all act , v ~ l)m.Jer to sol emnize 
marriaGeS , to ..!dm.i:listel' oat• s and aff'iria-
t ions , to to..Lcc e.c!;:nowl ed('l!lents to dee ds an 
all of '"he ot' er '10\.ers c.nd be liu1le to "'11 
of t~o rcs1o~sibilitles of tl a judrc of , r o ­
b~te , Lnd ~h~ll receive LOr his services tle 
same f ees ~s t~e judr.e or ~robatc i s entitled 
to receive for si-:.i l a.r s c r vi c ':}s . " 

.•. vacancy occur1•ing in tho of fi oe of ')rebate 
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jud~e i s filled ty apno intment by the Governor . 
2439 , .~ticle 11 , Chapter 10 , R. &. ~o ., 19~9 : 

vection 

"Ylhen a vacancy shal l occur i n the of fice of 
judge of urobate , it shall be the duty of the 
clerk of the circuit court to certify the 
fact to the governor , who shall fill such va­
cancy by appointing some el i gible person to 
said office , who , v7hen qualified , shall con­
tinue i n office until the next general .elec­
tion , when a successor shall be e~ected for 
the unexpired term. " 

An aopointnent made to fill a vacancy fills t he 
vacancy in the term. State ex rel . Hosenthal v . ~miley , 
304 }!o . 549 , loc . cit . 558: 

""~then the duration of the term is fixed , and 
a l so the beginning or endin~ , or both , a va­
cancy, if it occurs , is in the term of office 
as distinct from being in the office itself , 
and an appoint ment to fill such va c·ncy can 
only be for t he unexnired portion . * * * * ' 

The Constitution of ~issouri, bect ion 8 , Article 
-~~ , prohibits increa sing the co~pensation of any officer 
during hi s term of office : 

"The compensation or f ees of no .::»tate , county 
or municipal officer shqll be i~creased during 
his term or office; nor shall the te~ of any 
off ice be extended for a l onger ,eriod than 
that for whi ch such officer wo.s elected or ap­
po inted. ,. 
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In t he co.~a of ... tute ex rel • ....,r:'l ons v . '"arr.1ar , 271 r.o . 
~06 , at 1 . c . ~14 , it \roL ~cld t:&t t h i s section of the 
Co!lstitut ion a.p 1..:..od to t he ~erm of office . 

I y tLis sec tior'" of the -onsti tution t\nd uection 
1S404 r . ~ . ~ ., 1£39 , su )r a , the co ~e~s~tion for the 
.. :·reba t e Jud""·~ of Jo.s)er Cou~ ty 1.o.s fixed for t he entire 
t ern fol' , ;!" ich Judge : cCee n10 cl t.cted . -~~ .. s oe c ial 
judce·electgd in accord~nce ~ith w ·c t i on 2458 , sura , 
\;oulo be er titled to r ecel ve durin· t '\.,e t i m.<... }1 e served 
t he s--.:1e co ,,.H~m~l:4 tion as the r eeul ar judre r ecei v ee. . The 
special juc.. e \.oul d ·:,e ont itl~d to cha1ge th'"' so""tc fee s 
for· services as ·;,oul d tt.e 1 ~guL.1I judn e and v.oul d be sub­
ject to tl•t. ewne li"' i t tions . 

T~e a ~ointee of the Gov ernor , a po i ntod t o 
fill t ' e vacLnc· in the tern , woul~ ~ucceed to all t he 
ri jrrts and liabilit i es and bo subject t o a l l the l:~ita­
tions "'" ich \,.ere on tl.a person \:hose ter"ll he ,,6.s filli ng 
out . 

'rhe compensa tion fo r t.lJ.c l..~robo.te Judge of Jas­
per· Count y 'foi tt- e ter 1 of ofJ>icc under corsideration be­
ing fixed at 4500 . 00 per ~·num ~lus ten ,er c ~nt of t he 
excess fe~s turned in , t he rerularl~ electe~ judre , the 
special jud e ~ne ~~e jud~c appo..:..~ted ~o ~ill he va cancy 
could altoeat~er receive only that acount or C Jmpenso.tion 
as a 11l.Xi num.. If thi~ e1 e not true it Ldght be nossible 
thv.t the total oo~ncns::..t ion for t~'"~ year :>aid to t1.c va rd. ­
ous person5 wlo rorformed the duti es of the office woul d 
exceed ttc a.r:uunt fixe d. by statute for the year , w~.icll is 
prol i bitcd by the Constitution . Section 8 , AI.I'ticle xrv , 
supra . 

I n muki n: this stut~ ont i t is I~cornized t h e 



r .r . . . . ... . r olloway - 7 - February 1 9 , 1943 . 

lan~uage of the Oonsti tution i s aT:J.e compensation ·· ' :_ " 
of no tate , count y · "' ... of:ficer shall be increased 
durin6 his t er1 of office ; ~ " , and from tis l an-
guage it Jli~bt be a r gued as the original i ncumbent had 
died the lin.ita.tion ic )erconal and , .. ould not aD1l y to the 
person or· persons fi llin .. t.t~e vo.c~ney in t he term. 

Under date of ..lebruary 15 , 1 £'42 , t his office 
furnished yoL. an opinion on t he question of whetl ... e r an ap­
point ee t o fil l a vacancy in the term of office of u coun­
ty t reasurer could receive i ncreased com1er:"ation "'rovtdcd 
for by st~tute after the co~wencement of the term of of- · 
fi c e of tho officer e lec t ed and v.l:ose term was b ine; filled 
out by an u )pointee . ...... ) ortion of \,•l,at vas said in that 
oninion relat ~ s to an a:>point ee receiving an i ncrease of 
co .... '1nensuticn while fillin3 out a vacuncy in a term would 
apply equally as ;·ell to c.ny other situation whether an 
attempt n i r1. t be n, de to pay a gr outer swn as co ,..nensat i on 
for one year of the term us was aut horized by statute and 
a ~ortion of U1ut opinion is Lere coDi ed : 

"In the California case of Larew v . l evJman , 23 
.t:'ac . 22? , ,. hen a s irnilo.1 question was pr ~..- son t ed 
to the Supreme Court of California , t he court 
ruled against allowi ng t he per son fill i ng the 
va ca nc:r to recr; i ve the increase in c ompensat ion . 
The fQllowi n-:- quott:<.tion i s from thi~ case : 

" 1 • * · : -\ ~~fterwards , and be for <; he 
had resignee , the general county go­
vernment e.et (a "1proved _..mrch 14, 1883) 
went into effect , by which the sal ary 
of sai d office was fixed at ~ 650 per 
annum.. This a ct enacted tLut its 
n!'ovisions fOl' sal aries ''shall not ef­
fect t he pr esent incumbents ; tt a _· d lso 

• 
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that a va cancy in an office should 
be filled by apuoint nent by the su­
pervisors, , "the ap"?,ointee to hold 
office for the unexpired term. " Sec­
tion 9 , art . 11, of t he state con­
stitution , provides that "the com­
pen~ation of any county * * offi­
cer shall not be increased after 
his el e ction , ·or during his term of 
office . " Section 1004 of thG Po­
litical Code provides that "any per­
son elected or appoint ed to fi ll a 
va cancy , after filing his official 
oath and bond , possesses all the 
rights and ~owers , and i s sub ject 
t o all the liabilities , duties , and 
obligations , of the of ficer whose 
vacancy he f ills . " 'le t hink that 
under these constitutional and 
statutory provisions , plaintiff mere­
ly s tood in the shoes of Egenhoff , 
and g&ined no additional rights . 
The increased salary did not com­
mence until after the expiration 
of the term for which ~genhoff had 
been elected, and that result coul d 
not be evaded either by Bgc~~off re­
signing and procuring himsel f to be 
appointed , or b,~ h i s resigning and 
allowing some other nerson to be ap­
pointed . The judgment is affirmed .' 

"The case of St or ke v . Goux , 52 Pac . 68 , a lso 
a California case , .in which it was sought to 
have t he case of Larew v . Ne\v.man , supra , over­
ruled , fo llowed and cited with approval the 
Larew caee . The case is also cited with ap­
proval i n t he case of •.il son v . Shaw, 188 N. 
W. ?43 , decided by the Supreme Court of Iowa 
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in 1922 , and i n th .... case of State cx, rel . Lovoy 
v . C1a~scn , ~51 .~c . 772 , dPci ded hy t' e ~upreme 
Court of .us1ingto~ in l f22 . In both of these 
cases . the person fillinr the vacancy vrus denied 
t he increa?ed co~~ensation . The Kentucky case 
of Eo sworth v . ....11' sol'I , 147 - . , • 400 , 148 l~Y . 
7J8 , if a l fo a c~s w~ic i~ sL~il~r ,- and in 
w· icl1 the c .. se of L.11'evr v . ~ ev·,·,n , su-oxa , i s 
cited . 

"The nost recent ca.s .... • . ..-c find c i t inr o.nd f o1lo,,­
ine- t he Larev~ c u s..., , suni ~ i s the case of Cl r k 
v . ,rofl .... "'ljl1e .. , 88 .t c . (Jd ) 542 , decided b'r the 
...JU""'reme "'ourt of ~rizona i n J. arch of 1~39 . In 
none of trccu cast.s uas ti1c constitut iom·.l t1ro­
vision identic~1 ' ith ~urs . 

"The leadi.~"" case o.llowin- t',e 1erson fil~.tng 
t~c vacancy to r cc ive t\n. increase in cmnnensa ­
tion \\hic'1 could not have been recei v od b:~ t '1e 
..?erson who~e tet·.n was bcipr- "ill ed , is the C 'l.Be 
of .;:,tate v . l'r ear , 120 • . • 21 .3 , 1 8 ,, is . 5 j () , 
l u .~nn . Cas . 1019 . 'l'his ca.sl'"l recocnlzes t t e 
ru11'\ o.rJlotmced i '1. t'l"} c~s<> of Lar~\. v . J PY;"""...ln , 

su1rp , ~s t' e nene1nl rule , but ~lloucd t' e 
per f 0'1 fillin.r. th~J vuc' nc~- ~he increased co~­
nensat1on . 'J?hc rulin· wos 1o.r~ely bacAd. on. 
aa-inictrative intorryretation acouiosccd for 
over fifty ye~rc . T~is case i~ followed in 
t lle C.' .. la.'"' o::n.a cnr-e of Carte! v . tate , 1£o ... ac . 
4.>4 , 74 O~{la . ~n . Tre .. :'ol'Itana case of St ate 
o~ rel . Jrckron v • . orter , lBe ~uc . 375 , a l ­
low-~ c cr~on fillin~ a vacL~cy in tl of fice 
of district :ua~e i~cre~scd co ~ensati0~ wl i c h 
the ncr son -..ihose tern was '>cin. ..ill et' coul d 
not huve 1·eccived . Tl·ir case wus de c ided U"l-
on t he ground thLt con~titutional ~revisions 
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proh:l.bi ti 11.,.. incrcc :·e or decr eane of cvmpensa­
t ion durinft c term of off ice , ware ~laced i n 
constitutions to ,.,rc"cnt i nnronor influence 
by t he l eNlsl utivc brunch of tho Novernmont 
U) on t ho executive and judicia l bran ches of 
thL r,ovci·nmcnt . The authority cited ls 1 
Kent ' s Commentari es , I') . 393 ; Tr e t' ederalist 
1~ . ? 9 ; 1 ~cott ' s ~ederalist and Cther Con­
: ti t ut ionUl )aners , n . 4~1 . .1'ter ullowine 
th~ nerson ~illin~ tbe vac•ncy to receive the 
additional coml;)ensation , the coul't nenti oned 
all of t.t ~ bove cJ.enti onecl c f'Nl .:r d a f ew 
ott e1 s v 1 t! .. out COJTml(;nt , nn the deci ~ion was 
not based on nny o• them. 

" In t he carl : Tennessee ca:'-'e of Go. ·.ne s v . 
Horri~an , 4 Lea 'l'enn . J08 , u ~1i -:i lar result 
wus a.cl icvod . The constitutional 'revision 
there co strucd used t~o · ord ' time ' instead 
of ' term' , und the doc~nior in based on th(; 
use of t' ... is word ' t i '"'l.e . ' 

"1'he oases 1aentioned will ourvc t o illustrate 
the l a ck of harmony i n tho dcoi f' ionn on tinti­
l ur questions . 'rhe cuses allowinr; t he· nor­
son illi •t~"' the vacancy to r ece ive the in­
creased conpcnsat i on , while uniforlil i n t he 
rusult uchif,vcd , nOl"le l y , pe1nittinr sonc per­
son to h~vo an increase 1n co~Jcnoation , ~rc 
not uniform i n t heir rcaso 1i n- or the u.ut '1o­
r ity u~on which the decisi~ns a r o based . rhe 
cases refusine the i ncrease in coa cnsation 
ar e Nor a nec..rly uniform in tho r oaooninro and 
... 11 follo\1 the c"C.se of Larm1 v . ':lf,..,,1Iruln , su­
?r u . ..s ,ointad out· eroto~ore , t lL caee of 
~to.te v . ]'reur , 120 I •• ·· • 21.:>, 1..8 .is . 538 , 
r e co,....nizes it to be the ,:-enerc:tl r ul e ·hat the 
'1or f::on f illine; t.re vr' cuncy is not ntitlod to 
rbceive t~o increur.e in con'1cnnation , and i n­
dicates t ho Poneral rule "'1.1 ·ht ·~.ave b~on fol ­
lowed , 'Hld 1 t · ot been f oi the udninif:'tra t1 vc 
intul~rctution i n that stato . 

t 
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"The -or ov ision of the Ce.l ifornia constitu­
tion construed i n the ca se of Lar ew v . New­
~An , supra , provided that tho compensation 
of uny county officoi &hall not be increased 
aft er h i s el e c i on , ~ duri ne his t erm of 
office , and th~ statute r e l a ting to vacan­
cie s provided t he ~orson fillinG the va cancy 
should poszess all the rirl1to und powers , 
ana be subject to a.ll t ho l i abilities , du­
ties and obligations, of the orficer whose 
va cancy he f ills . Tte Hissouri Constitu­
tion , Sec . 0 , .. ..rt . 14 , supra , provides t·1at 
t he conpensat ion of no state , county or 
municipal off icer shall be increased during 
hi s term of office . " 

The co~ponsation of. the probate j udBe is fixed 
on an annual busi o . ~here is no provision f or dividing 
it uu i nto quarterly , monthl y or weekl y ~UYlents. Under 
t hi s situati on where several persons a ct in t he of f ice 
during on~ year and all aro entitled to be pa.id on the 
same basis out of the amount that may be r etained as com­
pensat i on . Tho concl usi on i s obvi ous . 

~uch person perfor~ing t ho duties of the pro­
bat e j udge would be entitled to receive a proportionate 
shar e of t he total compensation. The share of the 
compensation t o be received woul d bo on the r atio of 
t he time he se~ved to ono ycur . ~Y \tay of illustra­
t i on , if one mo.n served one mont· , another man t hr ee 
months and a t hird nan el~,ht months , t he person serving 
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one rm~t~ wculd be entitled to onc-t~elfth o• t he total 
CO'?J."'~Cnf' .. tio-: . !'he ='er·Por1 ~e:::-ving threa ont~s 'ould be 
entitl ed to ·;Lrce- twel ft'• n of t' e total co 1pensati..m ~nc 
t he pci'f:On ser vin, el ht n .... hs to , l~ht-tv.olfths of the 
total C0'1PCllSLtion . 

~ .... PHOV D : 

T:CY : c ITT. rs:r 
.ttorn~~-Gcncral 

henpectfully submitted , 

• • v • T \.':;;~ .,.._, 

.ssistant 4ttorn~y- .cncral 


