TAXATION: Deﬁuty counfy collectors in counties
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Honorable Charles E. Henry
presiding Judge of the County Court

of Bates County
Butler, Mlissourl

Dear Sir:

This is in reply to yours of recent date wherein you
submlt the following questlon:

"Is 1t necessary that the County
Treasurer and Lx~-0fiiclo Collector

of the Ccunty be present in person

to conduct these sales or may they
legally be held by a deputy appointed
by the County Freasurer?"

The Countcy Treasurers in counties under township organie
zation are appointed under the provisiong of Section 13792
Re Se 1930,

Section 13989 R, €. 193Y provides in part as followsg

"The county treasurer of counties
having asdopted or which may hereafter
adopt township organization shall be
ex offielo collector, and shall have
the same power to collect all delin-
quent personal property taxes, licens
ses, merchants' taxes, taxes on rall-
roads and other corporations, the
delincuent or nonresldent lands or
town lots, and to prosecute for and
make sale thereof, the same that is
now or may harearter be vested in

the county collectors under the
general laws of this state. # « #"

Sections 11126-11134 R. 5. 1939 contain the provisions
for the collector to follow in collecting taxes on delinquent
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lands. In review of the statutes relating to dutles of
collectors in the collection of taxes and especially those
pertaining to the collection of delinquent taxes, we think
that these duties come within the class of ministerial.

In the case of Furton Machinery (o. ve Ruth, 194 Appeal
195, l.c. 199, the court quoted from Houvier's Law Dictionary

the definition of a ministerial act stated as follows:

"o . % 'A ministerial act may be de-
fined to be one which g person perforns
In a zlven state of facts, ln a pre-
scribed manner, in obedience to the
mundate or legal authority, wlthout
regard to or the exsrclse of n1ls own
Judgment upon the propriety of the
" acts beinsz done.'s x "

On the question of deputy offlcial performing aects of
the principal, we find the rule announced in 16 o. 7’ppeal
539 1in the case of State ex rel. !'udson v, liller. In thet
case 1t was claimed that certified coples of the tax bills
sued on should not haeve been admiited in the evidence because
they were sipgned by & deputye. In speaging oi this assignment,
the court sald, l.c. 540:

W & & & « There is nothing in the
argunent that this languaize restricts
tiie power of the deputy to the collec=
tion of taxes; since tuie power to col-
lect taxes neceéssarily includes the
power to make eut und certify back tax
bills, and to do all other acts neces-
sary to the collection of taxes. It
was, therefore, competent to show by a
certified copy of his commission, which
was competent evidence for t hat purpose,
that the person who had certified these
tax bllls as the collector's deputy,
was, In fact, such deputy. + « « =

Also in 6 Mo. 106, 121, 1t was contcnded thet the registrar
of the lands had no risht to deputiie his euthority. The
court neld, however, that the registrar dld have authority
to delegate ministerial or clerical duties.
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It would seem from these authorities that the ministerial
duties of a public officer in tiils state may be performed by
his deputv,

Referring to the statutes relating to treasurers in
countles under township organization, we do not find where
any authority has been conferred upon such officers to ap-
point deputies. In the case of Small v, Fleld, 102 Mo. 104,
the guestion of the authority of a deputy clerk to perform
certain duties was before the court. At l.ce. 118 the court
said:

Mo s+ - %And 1t is also said by
the appealing defendants that no proe-
vision is anywhere to be found in those
statutes for the appointment of a deputy
for a territorial district court. But
at common law a ministerial officer had
authority to appoint a deputy. Com.
Dig."“-Titn officer (Do II); Ame & ENge.
Cyclope of Law --=-T1t. Deputy, 624,
Thus, a sheriff, though his patent of
office does not say he may execute his
ofilce per se vel suificientem deputa=-
tum auuﬁ:"yat he may make a deputye.
7 BsacCe Abe =--1it. Offices & CIficers,
516 (L)o

"rhe office of clerk of a court
seens to be one which, from its nature
and constitution, implies a power or
right to execute it by deputye. Vhene
ever motiaing 1s required but superine
tendency in off ce a ministerial offlicer
mey make a deputye 7 Bace abr, 316,
317 ,==Tit. Offlces and Officers. and
the rule is general that a deputy may
do every act whnich his principal might
dos Come Dige Officers, D. 3; Confis-
cation Cases, 20 Walle. 984 % + 2 . O

The principle is also announced in Volume 43 American
Jurisprudence, page 219 at Section 461

"As an abstract proposition,
statutory authority is not neces~
sary to enable a public official to
appoint sufficient deputies to per-

form the dutlies of his office, but
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the appointment of deputies is fre-
quently governed by statutes and the
right to appoint deputles may be re-
stricted or made mandatory. Thus, a
statute may expressly require that
there be a deputy, and only one de-
puty, snd no appointment should be
valid unless approved by designated
officers. But when the law provides
that a ministerial officer may appoirt
a deputy, for whose acts he and his
sureties are responsible, and does
not limlt or restrict him as to whom
he appoints, he has authoritiy to ap=-
point whousoever he pleases.

"The power to appoint a deputy
may be presumed., Thias, where an in-
strument has been acknowledged in
another state before a deputy clerk
of a court, signing himselfl as such,
and affixing the seal of office, it
will be presumed, in support of the
certificate, that the clerk had
authority to appolint a deputy. A
public officer, charged with the pere
formance of official duties, does not
necessarily have the power to dele~
gate his suthority to a person not
authorized by law to a2cts Yet minise
terial officers as a genseral rule may
depute suchx powers and duties to a
third person. Fut as a general rule,
legislative authority is essential
to the appointment of a general de-
puty or a deputy or other assistant
to whom to delegate quasi-judicial
dutlies and matterses Thus, such offie
cers as a county clerk or clerk of a
county court normally have the right
to appoint deputies. # « % W

Also under 463 in said volume of American Juriaprﬁdence, the
powers of such deputies are atated as follows:
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"Deputies are usually invested with all
the power and authority of tne principal,
and this l1s one of the teats for deter-
mining whether persons employed in a
public office to perform‘only clerical
duties, which constitut®s only a part o
the officer's official dutles, are mere
clerks and employees or depubles. ALc=
cordingly, that a process 1ls addressed

by a legislative body to the sergeant

av arms does not prevent its execution

by nhls deputy, where the resolution

under which the warrant was issued plainly
contemplates that a de uty could be di-
rected to execute it. And a deputy clerk
may authenticute instruments for record
when his principal 1s authorized to do
80, #* ® 3t #"

These authorities indicate that the County Tresasurer acting
as Ex-0fficle Collector in counties under townshlp organization
may appoint & deputy even though there is no statutory provision
for such deputies, and that such deputies may perfrom ministerial
functions of such offlce.

CONCLUSION,.

From the foregoing, 1t is the opinion of this Depasrtment
tnat the County Treasurer and Ex-Cfficlo Collector of a county
under township organization mey delegate his ministerial duties
of sellinn delinquent lands for taxes to a deputy, and that such
official need not be present in person to conduct such sales.

Respectfully submitted,

TYRE V. EBURTON
Assistant Attorney-General
AP ROVRD:

ROY MeKIT™TRICK
Attorney-Genersl
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