
PROBA~~ JfDGES : Compensation - s enate Bill No . 4. 

A~--;ust 30 , 1943 . 

.ionor o.ole John ,~ . GallJtin 
President 
.tlssouri Prooate Judges • Assoc iation 
Chilli cothe, Mi ssouri 

Dear Judge Gallatin: 
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" e aro in receipt of your letter of ~UGUSt 25 , 1943, 
requesting nn opinion of t h i s uopartment , which let .. or ls o.a 
fol l ows : 

"t s President . of tho uL.eouri Proba.te 
Judge ' a .\saoc1at1on I hnvo had sovora.l 
inquiries concern1ne the House Go .mittoe 
f>u 'Lsti t u te for J onato Bill No . 4, which 
v1ao passed by tho Slxt :t - aocond Oonernl 
Ansombly . This 1\.ct placeo the Probate 
Judges in counties hav~~ a populat ion 
of lees than 19,000 on a sa.lary basis . 

" It wa s ngr eecl by the ar ficers of our 
Aosoc i ation meet ing at Sedalia yesterday 
thn t nn earl y ruling from your Depart:nont 
in regard t o some of thoso quostlons 
woul d be of groat sorvico t o t ne Probate 
Judges of tho tato . ! thorofore , respect­
fully aok for nn op1Llon of your Depart~ent 
on the following : 

" 1 . On \hat date does ~10 act take 
effect? 

" 2 . Docs it appl y to the I robate Jude os 
now in o£f:co? 

"3. .Uoos the lJ40 docoru1ial cenaus .ceg­
ulato t~o popul ation of tho county? 
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"4. If t ..:1e yearly r eos exceed tho count 
to hich each Judge is entitled bJ 
reason of the pop~lation of hie County 
is it mandator~ on the County ~ourt t o 
pay such exce~s f oes over t o the 
Pr obate Judges? 

"5 . .:ust t he accrued foos due each Judge 
at the timo this ~ct takes effect be 
reported to the 0ounty Court and when 
such accrued feea are collocted must 
they oo paid into the County Treasury 
the same as current monthl y f ees? 

"I understand the Governor signod this bill 
August 4th and as our Annua4 As sociation meets 
in October \Ire ill greatly appreciate an early 
opi nion on thi s matter . " 

We enclose her3with copy of an op: ni on rendered by this· 
of fice , datod August 25 , 1943, vritten by llanorable Lawrence L. / 
Bradley, Assistant ttor ney- General, which opinion, we Lolieve 
answers some o! the questiono contained in your letter. The 
first ques t ion is answer ed by a stateoent on page f ive or said 
opl nion, holdinG that the erroctivo date is fixed oy ~oction 
659, 1~ov1sed sta tutes of l.U .... s ouri, 1939. Tho fourth question con­
tained in your letter is ananor od on page three of said opinion. 
t o assume oy thi~ ques tion that you rofer to fooo in excess of the 
salary provided by House Co ~ittoe ubstitute for senate Bill No . 
4 (hereinafte.t.• r eferred to as Senate Bill No . <i) • 

Said . onate Bill No . 4 applies to pro uate judges now 1n 
ofr ice . The ~ill co .~encoa with t ho statement, the judges or 
t he pr ooate courts in tho counties which now have ·:f * *•" and the 
entire text of the act i ndicates t :1at it is not 1ntondod to apply 
t o a future date but is intended to apply as soon aa tho act be­
c omes l aw. J a.id opinion her oin r eferred to poi nts out that s ec­
tion 8 , Article XIV, of t ho Constit ution , is not apvlicable Jecause 
t ne provisions of tuls act do not rux>unt to an increase in sa lary 
during a term of of fice . 

Said Senato Bi l l llo . 4 refers to populntlon of the 
counties without i ndicatinG how this population should bo dete~~lnod. 
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In t~1e a .- sence of any statutor~ provision on thi s ques tion, the 
last decennial census would be controlling. This ques t ion was 
determin ed in the case of s t ate ex rel . O' Connor v. \iedol e t 
al., by t he Suprellte Court, en ·oanc, 46 & . ' • ( 2d } 131, 1 . c . 
135 . The court held: 

"* ·~· *There is no express l anguage re­
quiri ng a resort t o the •next' or any 
ot he r decenni al census of tho United 
States . But the implication is clear 
that after the occurrence of t he event 
~hich put s an end to the further use ot 
t he presidential vote me t hod t he popula­
tions shall be ascertained f r om the 
official census of the United States . 
But ~hich census? One which is obsolete 
for all except his torical or s t a tistical 
purposes? Manifes tly tho one at the time 
in current use for every other practical 
purpose--the last one . That which is 
impl iod 1n a s tatute is a s much a part 
of it a s what i s expressed . 2 s ut h erland 
on Stat . Const . (2d Bd . } ,ec . 500 , and 
casos c i ted. * *• " 

The fifth que s t i on c ontained in your l e tter is answered 
by the following quotation f rom said Senate Bill No . 4, Jeginning 
wit h the second sentence in said act, which is a s fol lows: 

~It is f urther provided t hat all Probate 
Judges in such counties shall at t he end 
of each and ever y month a.f'ter t h i s act 
shall take etfect, make nnd f ile with t he 
Count y Cl erk a report of all fees actually 
collected by him or his clerk during the 
mon th, exce pt fees oarned and col l ected for 
the solemnization of marriages and the 
hearing and determi ning of inheritance tax 
matt ers , t ogether with a report of all such 
fees earned during t ho month but n ot yet 
collo~ted , and t hat he shal l at t he ond of 
each mont h pay over t o the County Treasurer 
all monies collected by him or his clerk 
during t ue month which are r oquirod t o be 
shown i n the monthly r e port as above p rovided, 
-!} *· *" 

.. 
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It will b e notod thnt the act requi res that a 
probate jude e s~all "report all foes actually co-looted by 
him or h is cler.te during tho month. " And flll'ther on tne act 
provides tha t ther.J shall o.lso be mado ''a report of all such 
fo0s earned durinG tho montl1 ~ut not yet collected. " nd 
then aga:r.a. tnv act provides tl1.at :rho s'...!Sl l at the end of each 
.Jtonth pay ovor t o t he cou;.1t:r troasuror all monies collocte~ 

C oncl1.1s 1 on . 

it is , t~le-·eforo , tho opLJ.lon of thi;j Deparbent 
t hat : 

( 1) Sonnto 'Sil~ :,v . 4 . ill tal:e e.ff oct a tl law nino t y 
da-ys after the adjourn'llOJ.lt of the Sixty- second General ls so1nbl y . 
Tho General .iiiSSO~ibly adjourned on '-ll3ust 23d . Ninety days there­
a.ft~Jr \":Ould be l.ove.aber 21st . IIcw vor , that day fa.L ... LJ.g on 

unda.y, tho act 111 beco.wo offectivo on tho tollolling L.onday . 
or Uovonber 22d; 

(~) ~n1 Let uppl iss to 9rob te judges now 1n 
office; 

(3) Tno 1940 Doco~lal Co~~u is tho census upon 
which tho po~ulnt..i.on o~ · .. o cv...nt) ln to be detor..:linod ; 

( 4) If tho feo:;; col.u;cted oy n .PJ.'Ooato judge during 
any one year e .~eec tne zalnrJ provided o~ nalu act for a count y 
that comes within tho population clas~ :::paci fied in the act, at 
the end of tho year ~en tho yearly report is filed tho county 
court uust pay sucn exce~~ f~e~ over t o t~e probate judg&, sub­
ject to t he l~itations se t out in Section 13404, Revised ~ tntutes 
of . i~~ourl , 1 9 3 9 ; 

(5) /~tor the of:ectlvo date of vonate Bill No. 4, the 
pro'Jate judge, su·oj.Jct to ~aid act , ~tUc t pay ovor to tHe county 
each montJ.l all of t. 'e account .t.'ble foes col lcctod ::ty hit t during 
such month, shether·or not sucu fees ero earnLa prior to tho 
ef1 ecti ve do. to of sal..u .3enato :3111 t~o . 4 . 

aespoctfully submitted, 

LI.O A. POLIT'.l'E 
Assistant Attorney- General 

HOY l..c ... rr1.'rliCK 
AttornJy- General L : EG 


