
STATUTES : 
LEG ISLA W fill : 

A law a pplying to counties of certain 
population and under is not a special 
law . 

April t , 1943 

FILED 
Honorable Frark k . Frisby 
~ember of $enate 
Jefferson vity , i ssouri 3 ! 
l.Jear :::;ir : 

~e are in rec~ipt of y ;ur r~quest for an ooinion, 
under date of Aoril 1 , 1943, wt ich .r~ads as fo llows : 

"1 encl ose herewith , cony o~ ~enate 
bill ~.o . 9€ which l introduced in 
association with ~erators Lonnelly 
and Smith of Greene . 

"Since the introduct ion of this ' 
measure , a situation has arisen whi ch 
in our O? lnion makes it advisable to 
eliminate JacksoP County from the op­
er ation of this bill and it is our 
t hought now to ame~d t he ~ill s o that 
it will apply to counties of 150 , 000 
and under. 

"The pr actical ooerat1on of t hi s Lill 
would not affec t St . Louis County be­
cause of a diff erent system of titles 
ther ein, but a question arises as to 
vrhether or not t nls .bill would be l e­
gal if we made it a ppl y to counties 
under 150 , 000 ; and we submit tLis ques­
tion to you , r &quest ing that you give 
us an opirion at your earliest con­
venience . " 

Your main i nquiry is whether or not Senate Lill 1umber 
96 can be amended so that i t will apol y onl y to counties 
of 150 , 000 popul at ion and under , and whe ther such an amend-



Ponor a.ble .L''ra.nk .~ . J. risby ( 2) April C, 194:3 

me nt wo·, l d l e s viol E tior of :.r ti cle lY , 3u cti')r 5:3 , 
o1 tre t-onst i t u tior of . l sso1,;.r i . 

urticle 1\ , <::>e ct l r. r-:5 , Cor.stitetl'Jr of i s so 1ri , 
part ially read s as f ollors : 

"The Ge~cral Ass e_bl y sLall r.ot pas s 
a:ny l ocal or spec ial l aw : .: ~:- :. ~· 

( 2) Regul ating the affair s of coun­
ties, c~ties , townsh~p s , wards or 
s chool di s tr icts: -~:·-::-:- ;: . . ·_. -:. . " 

~he question invol ved i s ~hc ther or ro t su ch an 
amendment wnich would apol y to Ol l y co~ntie s under 150 , 000 
pop .. , l atioi'l ould b e cor.,sider e.d as special l&w . Ihc. r e a r e 
nUMerous cases which hol e such a classification of cou nt i e s 
as to ~opulstion is r.o t a special , but is a ~eneral law , 
providing the bi ll contains t he fo l lowing words : "1ow or 
hereaft <;. r havine a popul ation of .. .;~o ;:. -h-. " 

In the case of Stete v • • cCann , 47 o::> . \ • • (Ga) ~5 , 
Par '3 . 1- 2 , :329 o . 748 , tlle C')t. rt s9.id: 

" ,fuether an ac t b~ loca l or snec ial 
must be deter mii'led by tl.e generall iy 
f 1 th wl~ ict; it affects t h e peopl e as 
a v:.1ol e r ather than tlle extert of t he 
terri tor y ove r ,,..lich i t oper ate.s . lf 
i t a ff e cts equally a l l ~~rs ns that 
cone within its operat ior it canro t 
be l ocal or spe c ~al wit~in tn~ mean1rg 
of t h e t-onstiiuti~~ . ~tr·- ex rel . 
Garvey v • ~ u ck .. er , :308 tO . loc . cit . 
401 , 27 2 ~ . • 940 . 1hat was said in 
r e l ation to an act concer r1r; tho a d­
ministration of j ustic e in Jackson ooun­
t y a bol ishing t he crimiral cou r t and 
ve s ting the jur isdiction of cri :n ina l 
cases in the c i rcuit court . 
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"The general r :J.l e is that for legis­
lat ive pur po se s , other t hings being 
e qual , counties may be classified ac­
cor ding to popula t i on . St c t e ex rel. 
v . Cl ark, 275 bo . loc. ci t . 107 , 204 
s . VI . 1090. II 

Also , in the case of !homas et al . v . ouchanan 
County , 51 :.::, • . • ( 2d) 95 , Par . 9 , 330 ttO . 627 , the court 
said: 

t".1.'he next point made by certain of t he 
r espondents is t hat the law is l ocal 
and special in violation of subdivisions 
2 , 15 , ar.d 32 of sect ion 53, article 4, 
of the Cons t itutior , in that it sin~: c" 
out buchanan coun ty and attempt s to regu­
l ate its affair s , creates a speci~l board 
of estimate, and make s the county court 
a pur cr.asing a6ent. .1. t is true the or. l y 
county in tre sta te whi ch , at t h is time , 
has a populat i on b€tween 95 , 000 and 
150 , 000 , is buchanan county. but t his 
does not make t he law local, because tbe 
act a ppl ies as well to all counties wh i ch 

· may hereafter have t hat population . In 
other words, the class is f ixed, but t he 
counties t hat fall within it may chane e 
as their popul ation flu ctuates. That 
such legislation is not local is estab­
lished by numerou s decisions of this 
court: Davis v. Jasper County, 318 Mo . 
248 , 253, 300 s . r . 493 , 495; State ex 
rel . Moseley v . Lee , 319 o . 976, 993, 
5 s . t . ( 2d) 83 , 90 . " 

Also, i n the case of Roberts v . Benson, 142 !::> . 'f' . 
( 2d ) 1058 , Pars . 5- 6 , the court s a i d : 
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" 'l'he rule i s sound arC. i s wel l set -
tled that population may be oroperly 
u sed as tbe basis for classification 
in a ger eral law regvlat~ng certain 
c i t i es and counties wher such classi­
f i cation is reaso~able and s erma ne t o 
t he pur pose of the law. State ex rel. 
Gentry v . Gurt is , 319 r..:o . 316 , 4 s . \. . 
2d 467 . e found i n tLe 1~11 case t at 
popu l ation was a natural and r ea sorable 
basis for the classification u sed in the 
act under consideration f or the r eason 
that t he Jor.e s- Munger Law does not func ­
tion in all r e spects in mor e populou s 
cent er s . 

nAlthough t h is act may appl y at the 
time of i ts enactment or ly to on e 
county or to ~ Le city because of su ch 
classif ication o~ popul ation , such fact 
alone doe s not make t he act a specia l 
rat her t han a 6ereral law. hul l v . 
Baumann, supra . 

" 'lhe content ions a &varced by a ppellants 
are ider.tical with Uiose in t~e Hull 
case and na ve been fully considered. 
~hey have been decided con trar y to ap­
pellants' posit i on . e nave hel d the 
act to be a ¢eneral l aw based on reason­
able cla ~ sificat io~s and t herefore not 
repu gnant to co~atitutional pr ovis i on s . 
·~= ·:!- {i- ~=- ; !'· .. ;. ..;_. .. # -;. -;:- ~· .;. • * "it ;= ~C" " . 

cor CL sro:r 

It is , ther efore , the opinion of t h is department , 
that i f Senate .!: ill humber 96 shoul d be amended to 
apply or l y t o counties having a population of 150 , 000 
and under, it woul d _ot be a viol at i on of Article IV , 
~ection 53, of the Constitutior of bissour i . 

APPRO VED BY : 

hOY McKl 'l'TRl CK 
Attorney Ge neral 
~ JB : hV. 

Respectfully submitted 

V. • J • bURtCE 
Assistant Attor ney General 


